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Petitioner Janes A Burke filed a petition for habeas
corpus in this Court pursuant to 28 U S.C. § 2254. The
petitioner, who is currently incarcerated in the State
Correctional Institution-Mhanoy in Frackville, Pennsylvani a,
pled guilty in 1991 to second-degree nurder for his
participation, along with his cousin, in the robbery and shooting
death of a drug dealer. He now seeks habeas relief claimng
i neffective assistance of counsel and various errors by the
courts that considered his plea, his direct appeal, and his
petition for post-conviction relief.

The habeas petition was referred to the Honorabl e
Magi strate Judge Carol Sandra Moore Wells. Judge Wells has filed
a report and recomrendati on, recommending that the petition be
deni ed and di sm ssed wi thout an evidentiary hearing and with a

finding that there is no basis for the issuance of a certificate



of appealability. The petitioner has filed tinely objections to
the report and recommendati on.

The Court has reviewed the report and recomendati on,
the petitioner’s objections, the petitions, answers, and
menoranda filed by the parties, and the state court record. The
i ssues raised by the petition are conplex. The habeas petition
rai ses over thirty clains for relief involving alleged errors by
counsel and the state courts at both the trial and appellate
levels and in both direct and collateral proceedings. The issues
rai sed by the petition are conplicated by the convol uted
procedural history of the case, spanning over nineteen years.

Upon review, the Court finds that the petitioner’s
clainms lack nerit and should be dism ssed without an evidentiary
heari ng. Because of the conplexity of the issues involved and a
substantial show ng of the possible violation of a constitutional
right, however, the Court will issue a certificate of
appeal ability for the petitioner’s clainms concerning the adequacy
of his plea colloquy and the voluntariness of his plea and for
his claimalleging that his counsel was inadequate for allow ng

his direct appeal to be del ayed for over ten years.

BACKGROUND

On Septenber 26, 1990, a drug deal er nanmed Kenpt C

Qual i s was robbed, shot, and killed. Petitioner Janes C. Burke



and his cousin, Kevin Crawford, were arrested for the crinme. The
petitioner was charged in the Court of Common Pl eas of Berks
County with twenty-four counts, including first-degree nurder

The prosecution filed a notice of intent to seek the death

penalty on the first degree nurder charge.

A The Petitioner Pleads Guilty

On April 11, 1991, the petitioner, represented by trial
counsel, pled guilty to second degree nurder. As a condition of

the plea, the governnent nolle prossed the other twenty-three

counts agai nst the petitioner, including the charge of first
degree nmurder for which the governnent had sought the death

penal ty.

1. The April 11, 1991, Plea Hearing

At the beginning of April 11, 1991, hearing, the
prosecution stated that the petitioner would be entering a plea
to murder in the second degree and set out the Commonweal th’s
al | egations against the petitioner: that on or about Septenber
26 of 1990, the petitioner and his co-defendant Kevin Crawford
ent ered Berks County, Pennsylvania, and shot Kenpt Qualis while
in the course of conmmtting a robbery of cash and cocaine. M.

Qualis was alleged to have been killed with a 9 mllineter



handgun, and the petitioner was alleged to have fired the gun
that shot and killed him 4/11/91 N T. at 2-3.

The trial court confirmed with the petitioner’s counsel
that all pending notions by the petitioner had been withdrawn in
light of the plea. The trial court nentioned receiving a
handwitten, pro se pleading fromthe petitioner for discovery.
The petitioner’s counsel explained to the court that the
petitioner had filed the pro se notion because he was concer ned
that his counsel mght not nmeet with himconcerning the “el ements
of the case,” the filing of pretrial notions, and the
availability of “certain docunents.” The petitioner’s counsel
told the court that he believed that the petitioner was now
satisfied with his representation and that the notion could be
w thdrawn. The petitioner was asked if he agreed that his
counsel had tried to represent himconpetently and effectively
and he agreed that he had. 4/11/91 N.T. at 4-7.

The trial court next conducted a colloquy with the
petitioner. 1In the colloquy, the trial court asked the
petitioner his age, educational background, and his enpl oynent
hi story. The court asked whether the petitioner had ever been
di sabl ed and whet her he was on nedi cation. The court inquired
about the petitioner’s famly, whether he was married and had

children, his children’s ages and gender, whether his parents



were living and still lived together and whether they were his
natural or adoptive parents. 4/11/91 N.T. at 8-11.

In the colloquy, the trial court did not discuss with
the petitioner the nature of the charges to which the petitioner
woul d be pleading, the factual basis for the plea, or the range
of possible sentences he could receive. The trial court also did
not discuss the petitioner’s right to a jury, his right to be
presuned i nnocent, or his right against self-incrimnation, al
of which he would be giving up by pleading guilty. The only
questions directed by the trial court to the petitioner
concerning his plea were in the foll ow ng exchange:

THE COURT: You understand fully why

you' re here today and the purpose of the plea

and what the significance of the plea is,

right?

THE DEFENDANT: Yes, | do.

THE COURT: You had a chance to review
this with [your counsel]?

THE DEFENDANT: Yes.

THE COURT: And you are satisfied with the
services that [your counsel] has extended to
you?

THE DEFENDANT: Yes, Your Honor.
4/11/91 N. T. at 10.

The prosecution described the plea to the trial court
as a “second degree plea, which carries a mandatory life

sentence” and stated that the proposed plea agreenent had been



offered to both the petitioner and his co-defendant, but that the
co-def endant was “deferring his decision until tonorrow.” The
prosecution stated that “[t] here have been no other concessions,
offers, or whatnot in this case.” 4/11/91 N.T. at 12.

The trial court then confirmed with the prosecution
that it had initially believed that there were aggravating
circunstances in the case justifying a notice of intent to seek
the death penalty. The prosecution confirmed that it had
initially notified the petitioner of the governnent’s intent to

seek the death penalty on the basis of four aggravating

ci rcunst ances, which included killing in perpetration of a
felony, killing in perpetration of a specified felony involving a
controll ed substance or drug trafficking, and killing in a manner

that created a grave risk of harmto another (the co-defendant).
4/11/91 N. T. at 12-15.

At the conclusion of the hearing, the trial court
stated that it was accepting the plea, but that its acceptance
was “conditioned” on further review of the record and the pre-
sentence investigation report. The trial court stated both that
it was accepting the plea, but also that it could decide in the

future to “turn the plea bargain down”:

THE COURT: Excuse ne. Al right. Then
at this tine we do have a plea bargain, M.
Burke [the petitioner]. | amgoing to accept

your plea today, but its going to be
conditioned — the Court does have discretion
on whether it accepts a plea bargain or not,
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and | want to |earn nore about you. | don't
necessarily want to be here asking you a
series of questions, because if | should turn
the plea bargain down, | don’t want to get
into any of the facts and prefer to have a
chance to |l ook at the record nore closely and
your presentence investigation report wll
gi ve nore background on you then | asked you
about. Ckay?

THE DEFENDANT: Yes, Your Honor.

THE COURT: But we will accept his plea at
this time and then we will probably go to
sentencing in the very near future as near as
next week sonetine, understood?

THE DEFENDANT: Yes, Your Honor.

4/ 11/91 N.T. at 19-20.

2. The Petitioner’s Witten Plea Statenent

The petitioner signed a witten statenent to acconpany
his request to enter a guilty plea. The statenent is a ten-page
formwith typewitten questions and handwitten answers. It is
dated April 11, 1991, and signed by the petitioner, his counsel,
and the district attorney.

The first part of the statement conprises fifty-seven
typewitten questions and the petitioner’s handwitten responses.
The questions are those that woul d be asked in a plea colloquy.
They i ncl ude whether the petitioner speaks English or has any
ment al i npairment, whether the petitioner understands that he has
been charged with the crines listed later in the formand has

pl ed not guilty and whether he now wi shes to plead guilty;

7



whet her he understands the nature and el ements of the offence, as
described later in the petition, and whether he agrees that the
recitation of facts in the petition constitutes his version of
events; whether he commtted the acts in his version of events
intentionally, know ngly, or recklessly, with an explanation of

t he neani ng of those terns; whether he understands the maxi mum
perm ssi bl e sentence that can be inposed for each crinme for which
he is pleading guilty; and whether the terns of his plea bargain
are properly set out in the statenent.

In his handwitten responses to the these questions,
the petitioner indicated that he spoke English, was not suffering
frommental illness, and was not under the influence of alcohol
or nedication. The petitioner answered affirmatively to all of
t he questions about his understandi ng of the charges, the
sentence, and the plea, and agreed that the sunmary of facts set
out later in the statenent constituted his version of events. He
stated that he did not conmt the acts set out in the summary
intentionally, but that he did them know ngly.

Questions in the statenent asked if the petitioner
understood his rights: the right to testify on his own behal f
and call or conpel wtnesses and present his own version of the
facts; the presunption of innocence and the right to remain
silent; the right to be proved guilty beyond a reasonabl e doubt;

the right to a trial by jury, with the right to participate in



jury selection and to challenge the jury array, and that any jury
verdi ct must be unaninous; the right to be tried by a judge; the
right to file pretrial notions to dism ss charges, challenge

evi dence, or require the prosecution to produce evidence; the
right to confront witnesses against him the right not to have
his silence or |ack of w tnesses used against him and the right
to appeal or to ask for a newtrial or for the dism ssal of
charges, if he is found guilty. For all of these, the petitioner
was asked if he understood that, by pleading guilty, he would be
giving up these rights. The petitioner answered affirmatively to
all of these questions.

O her questions asked whet her anyone had forced the
petitioner to plead guilty or prom sed hi manything other than
what was set out as the plea agreenent. The petitioner answered
negatively. The statenment al so asked whether the petitioner had
an opportunity to consult with counsel and whether his attorney
had gone over the neaning of the terns in the statenent,
including the terns “intentionally” and “knowi ngly.” The
petitioner answered affirmatively.

The next section of the plea statenent asked the
petitioner to set out the crines with which he had been charged
and the crines to which he was pleading guilty. For the crines
to which he was pleading guilty, the statenent asked the

petitioner to set out the elenents of those crines and the facts



in support of those elenents. The statenent al so asked the
petitioner to set out the maxi mum perm ssi ble sentence or fines
for the crines to which he was pleading and for the terns of any
pl ea bar gai n.

The petitioner handwote his responses to these
guestions. He stated that he was pleading guilty to “Count 3
only.” Count Three of the indictnment was for second degree
murder in violation of 18 Pa. Cons. Stat. Ann. 8§ 2502(b). The
petitioner stated that the elenents of that crine are
“intentionally, know ngly, recklessly, or negligently causing the
deat h of another while engaged as a principal or acconplice in
the perpetration of a felony.” The petitioner gave the facts
supporting those el enents as:

On or about Septenber 26, 1990, | took part

in the shooting of Kept Quallis at the 200

bl ock of Chestnut Street in West Reading,

Pennsylvania. | did so under circunstances

in which | intended to conmt a Fel ony

of fence at the tine.

The statement asked for the maxi nrum sentence and/or fine that
coul d be inposed for the crinme to which the petitioner was

pl eading guilty, if the judge were to reject the plea bargain or
if the plea was an “open” one. The handwitten response reads:
“Felony 1 - 20 years and $25,000[;] 2nd Degree Murder - life
incarceration.” Another section of the statenment asked for the

“precise terns and conditions” of any plea bargain. The

handwitten entry for this section states: “2nd degree MJRDER]; ]
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Life inprisonnent to be inposed on Count Nunmber 3[;] Al other
charges to be dismssed.” In this entry, the nunber “2" in the
phrase “2nd degree MJRDER' appears to be witten over a fainter
nunber “3.”

The petitioner signed his nane at the bottom of each of
the first nine pages of the ten page statenent. On the tenth
page, he signed and dated a statenment affirmng that he had read
t he docunent and understood its full neaning and that he was
still requesting the Court to allow himto plead guilty to the
specified offence. He also attested that the signatures on the
docunent were his.

The petitioner’s counsel signed and dated a certification on
the | ast page of the statenent. 1In it, he certified that he had
advi sed the petitioner of the contents and neaning of the
statenent and that, in counsel’s belief, the petitioner
understands the statenent’s neaning and the consequences of his
plea. The district attorney assigned to the petitioner’s case
al so signed and dated a certification on the | ast page of the
statenent, in which he stated that he had reviewed the plea
bargain set out in the statenent and that it conformed with his

under st andi ng of the agreenent.

11



3. The Condition to the Petitioner’s Pl ea

The petitioner maintains that the guilty plea that he
entered on April 11, 1991, was conditional. He contends that, as
part of his plea agreenent, he was allowed to withdraw his plea
if his co-defendant, Kevin Crawford, declined to plead guilty and
went to trial. Neither the transcript of the April 11, 1991,
hearing nor the petitioner’s witten statenent acconpanying the
pl ea reflects any such condition.

The cl ai ned condition, however, is reflected in a
subsequent proceeding, held on April 19, 1991, after the
petitioner’s co-defendant had declined a plea and el ected to
proceed to trial. Present were the prosecuting attorney and the
petitioner’s counsel, but not the petitioner. At the proceeding,
the trial court noted that it had done sonething “very uni que”
and had allowed the petitioner to enter a conditional plea with
“reservations”:

when [petitioner’s counsel] M. Dorsett cane

in originally, he said he had a client that

wanted to take a plea but it was a

conditional thing and the condition was that

he wanted to see what his co-defendant woul d

do. And if his co-defendant didn’'t go

through with matters, he had sone

reservations about letting the plea stand and

to at | east keep the record open so he could

submt to the Court a request to withdraw the

original plea.

4/19/91 N.T. at 2. The petitioner’s counsel then told the trial

court that he had consulted with his client and stated for the

12



record that the petitioner did not want to w thdraw his pl ea.

The trial court issued an order stating that “the Court is now
bei ng advised that M. Burke now wi shes to |leave his guilty plea
stand and understands that there will be no conditions other than
those provided by law fromthis point on with respect to the
validity of his guilty plea.” The trial court, however, did not
conduct a colloquy with the petitioner concerning the decision

not to withdraw the plea.

B. The Petitioner Testifies at H s Co-Defendant’s Tri al

The petitioner subsequently testified as a governnent
witness in the trial of his co-defendant, Kevin Crawford, on July
19, 1991.

During direct exam nation, the petitioner admtted that
he and his co-defendant attenpted to buy cocai ne know ng that he
did not have enough noney to pay and intending to sinply “take

it.” 7/19/91 N T. in Comonwealth v. Crawford, No. 3255/90 at

277-79.' The petitioner admtted that after the seller, M.
Qualis, joined the petitioner and his cousin in their truck, the

petitioner took a gun and, while his cousin was |eaning forward

! The petitioner’s testinony at the trial of his co-
def endant, Kevin Crawford, appears in the state court record,
attached to the transcript of the March 15, 2002, hearing held on
the petitioner’s second petition under the Pennsylvani a Post
Conviction Relief Act (“PCRA’), 42 Pa. Cons. Stat. Ann. 88 9541
et seq.

13



to taste the cocaine, pointed the gun at Qualis’s head, and the
gun “went off.” The petitioner testified that he had not
intended to shoot, but only intended to coerce Qualis to give
themthe rest of his cocaine. 1d. at 281-83, 285.

The petitioner was asked on direct exam nation about
his plea bargain wwth the governnment. The petitioner stated that
he had pled guilty to second degree nmurder and had not yet been
sentenced, but that he expected to receive a life sentence. The
petitioner stated that there were no “ternms” to his plea and no
agreenent for his testinony against his co-defendant. [d. at
264.

On cross-exam nation, the petitioner admtted that, as
part of his guilty plea, all of the charges against him
including first degree nmurder, were dropped except for the charge
of second degree nurder. The petitioner admtted that he
expected “mandatory life in jail” but that he al so expected to
get out in 18 years because of “pardons and things |ike that

[I]f you do your work and go to school and things |ike
that, you know, there’s a possibility of getting out.” [d. at
311-12. The petitioner testified that his counsel had sent hima
letter telling himthat the district attorney had said that, if
the petitioner testified accurately at his co-defendant’s trial,
then a letter would be put in the petitioner’s file “fromthe

Governor stating cooperation provided.” The petitioner said that

14



he believed he could use this letter to attenpt to get out of
prison in eighteen years. Id. at 312.

On cross-exam nation, counsel for the co-defendant
attenpted to get the petitioner to admt that he was concerned
about a post-arrest statenent by his co-defendant in which the
co-def endant quoted the petitioner as saying on the way to buy
the drugs that “1 ought to kill sonmebody.” Counsel for the co-
def endant contended that this statenent had | ead the petitioner
to plead guilty to second degree nmurder. The petitioner
di sagreed, saying that he took the plea because he had commtted
the crime: “1 took the second degree after | went over
everything and | found out you know, everything that happened,
figured I didit. That is all thereis toit.” 1d. at 313-14.
Asked whet her he was testifying against his co-defendant because
he wanted his co-defendant to be simlarly punished, the

petitioner said:

| don’t want to see himget anything, like I
don’t want to see nyself get anything. But
the crime happened, it’'s that sinple. | am

not going to be inplicated in everything that
happened, |ike what people are trying to do.
|’d rather just conme out and tell the truth.
| don’t have nothing to win or |ose by
sitting up here.

|d. at 315.

15



C. The Petitioner Attenpts to Wthdraw Hs Quilty Plea at
Sent enci ng and i n Post-Sentence Mtions

The petitioner’s sentencing took place on Cctober 16,
1991, after his co-defendant’s trial. At the opening of the
hearing, the petitioner told the trial court that he wanted to
wi thdraw his plea and go to trial. The trial court then
conducted a colloquy with the petitioner concerning, anong other
subj ects, his participation in robbery and nurder of M. Qualis.
After the colloquy, the prosecution stated that it objected to
the petitioner’s attenpt to withdraw his plea. The trial court,
apparently not renmenbering or not having heard the petitioner
state that he wished to withdraw his plea at the beginning of the
heari ng, expressed surprise at the request and suggested that,
had it known of the request to withdraw the plea, it would not
have conducted the colloquy with the petitioner:

Because | just questioned this man about a

whol e series of things here. Now |I’'m hearing

that maybe he’d like to withdraw his plea.

Pretty daming information that was given

here in questioning him | thought we were

going to sentence.
10/16/91 N.T. at 16; see also id. at 22.

The trial court then asked the petitioner his reasons
for requesting to wthdraw his plea. The petitioner stated that
he had been asking to withdraw his plea “for a few nonths now,”

to which his counsel interjected that this was “not true.” The

petitioner then stated that his only reason for entering the plea

16



agreenent was to avoid being tried wwth his co-defendant. The
petitioner said that he believed that, if tried together, his co-
defendant would testify (falsely according to the petitioner)
that the petitioner had expressed his intention to kill the
victimbefore the shooting. The petitioner said that this
evi dence of preneditation was the basis for the prosecution’s
seeking the death penalty:

The only reason | signed that plea back then,

Your Honor, was so that ny cousin and |

woul dn’t have a trial at the sane tinme so he
woul d be able to testify to what his

statenents said. 1In his statenent, he said
that on the way down [to nmeet the victin],
said | was going to kill hima few tines,

okay, which he was going to testify to that.

And | never said it. And that’s why the

deat h penalty was being asked in the first

pl ace, was because of this statenent show ng

prenedi tation, which nmy cousin knew in the

first place when | agreed to goin’ down that

we were goin’ down to a girl, not a guy. And

in his statenent he says | killed him
10/16/91 N.T. at 18-109.

The prosecution opposed the petitioner’s request to
wi thdraw his plea, noting that at his co-defendant’s trial, the
petitioner had admtted to the shooting and killing of M.
Qualis. The petitioner then interjected that “I still admt it.”
The court confirmed that the petitioner had been charged
originally wwth first degree murder with a notice of intent to

seek the death penalty and that the petitioner’s guilty plea to

17



second degree nurder neant that the death penalty could not be
applied. 10/16/91 N. T. at 18-21.

The trial court reiterated that it would not have
conducted its colloquy with the petitioner had it known that he
wi shed to withdraw his guilty plea, but noted that the petitioner
had admtted at his co-defendant’s trial that he had shot and
killed M. Qualis. The court asked the petitioner whether he was
“serious” that he wished to withdraw his plea, and the petitioner
confirmed that he was. The Court then said that it would “refuse
to entertain” the petitioner’s notion and, expressing concern
that “the systemwas being toyed with,” instructed the district
attorney’s office to “look in to” the petitioner’s testinony at
his co-defendant’s trial and his statenents at the sentencing,
sayi ng that he thought the petitioner was trying to “change the
facts as he testified [to] against his [co-defendant]. 10/16/91
N.T. at 23. The Court then proceeded to accept the plea bargain
and to sentence the petitioner to a termof life inprisonnment on
the charge of second degree nurder. 1d.

After his sentencing, the petitioner filed, through
counsel, a tinmely post-sentence notion to withdraw his guilty
pl ea on Cctober 28, 1991. The trial court schedul ed a hearing on
the notion, but no hearing was apparently ever held, and the

noti on was never formally deci ded.
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D. The Petitioner’s First PCRA Petition

After his sentencing, the petitioner attenpted to have
his public defender renoved as counsel so that he could proceed
pro se. The petitioner first made this request in July 1995 and
made nul tiple additional requests over the next several years.
On August 21, 1998, the public defender’s office responded to the
petitioner’s requests and filed a request to wi thdraw as counsel .
The trial court pronptly granted the public defender’s request.
See 10/21/99 PCRA Trial Court Order at 5-6.

The petitioner filed his first PCRA petition, pro se,
on Decenber 15, 1998. He was then appointed counsel, who filed
an anended PCRA petition on October 6, 1999. The anended
petition alleged as grounds for relief that the trial court
| acked jurisdiction to enter a conditional plea because such a
pl ea was void under Pennsylvania |l aw, that the petitioner’s plea
was not voluntary and know ng, and that the petitioner’s counsel
was ineffective. The claimof ineffectiveness specified sixteen
separate ways in which counsel was deficient.

The PCRA trial court filed a notice of intent to
dism ss the petition on Cctober 21, 1999, on the ground that the
petition was filed outside the one-year statute of limtations.
The petitioner’s counsel subsequently filed two supplenments to
the petition arguing that it was tinely filed. On Decenber 28,

1999, after a hearing held that day, the PCRA trial court
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di sm ssed the petition as untinely. The petitioner filed a
nmotion for reconsideration, which was denied on January 19, 2000.
The petitioner filed an appeal and the PCRA trial court issued a
menor andum opi ni on on February 23, 2000. The Pennsyl vani a
Superior Court affirmed the dism ssal of the petition as untinely
on Cctober 30, 2000, and the Pennsyl vania Suprene Court denied

al | onance to appeal on June 27, 2001

E. The Petitioner’s Second PCRA Petition

The petitioner filed a second PCRA petition, pro se, on
July 21, 2001. The petition alleged i nadequate assi stance of
counsel in twenty-six particular ways, chall enged the adequacy
and know ngness of the plea entered on April 11, 1991, alleged
errors by the trial court in accepting that plea and not
conducting an adequate colloquy, and chall enged the jurisdiction
of the trial court to entertain a conditional plea which the
petitioner alleged was voi d under Pennsyl vania | aw.

The petitioner was then appoi nted new PCRA counsel
Rat her than file an anmended PCRA petition, the petitioner,
t hrough counsel, filed a notion on Cctober 31, 2001, arguing that
the petitioner’s conviction and sentence had never been nmade
final because the petitioner’s post-sentence notion to w thdraw
his plea, filed ten years before, had never been decided by the

trial court and remai ned pending. The petitioner’s counsel also
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filed a notion to file a suppl enental post-sentence notion to
wi thdraw the plea, to provide additional grounds for allow ng the
withdrawal. The PCRA trial court ordered the PCRA petition
deferred and held i n abeyance, pending a ruling on the post-
sentenci ng notion, but denied the petitioner’s request to file a
suppl enental notion.

The PCRA trial court held hearings on the petitioner’s
nmoti on on Decenber 14, 2001, and February 20 and March 15, 2002.
The petitioner testified at both the February 20 and March 15,

2002, heari ngs.

1. The February 20, 2002, Hearing

At the February 2002 hearing, the petitioner testified
t hat he understood the plea that he entered on April 11, 1991, to
be a conditional plea that he could withdraw if his co-defendant
went to trial. He testified that he would not have entered the
plea without this condition. He explained that he wanted this
condi tion because of a statenent his co-defendant had made when
they were first arrested, which could have been used agai nst him
had he gone to trial. 2/20/02 N.T. at 8-9, 13.

The petitioner testified that, when he entered the
pl ea, he believed and had been told by his counsel that the
maxi mum sentence that he could receive was twenty years

i ncarceration. He was questioned about the witten statenent
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t hat acconpani ed his plea, which states that the maxi num sentence
he could receive was “Felony 1 - 20 years and $25,000[;] 2nd
Degree Murder - life incarceration.” The petitioner testified
that, at the tinme he signed the statenent, it did not contain the
| anguage of “2nd Degree Murder - life incarceration,” but
referred only to a 20 year termand a $25, 000 fi ne. 2/ 20/ 02
N.T. at 10-12.

The petitioner testified that, after he | earned that
hi s co-defendant had gone to trial, he asked his counsel to
w thdraw his plea, both in letters and in person before the start
of the October 16, 1991, sentencing. He testified that he did
not want to plead guilty “in the first place” but wanted to go to
trial. He also testified that both his own counsel and the
prosecution counsel told himthat he could withdraw his plea at a
nmeeting that had taken place before he testified against his co-
defendant. He said he never told his counsel that he wanted his
plea to stand. He also reaffirned that, as of the date of his
testinmony in 2002, he still wanted to wthdraw his plea. 2/20/02
N.T. at 13-16.

The petitioner’s trial counsel also testified at the
February 22, 2002, hearing. Counsel stated that he did not
recall whether the petitioner’s guilty plea on April 11, 1991,
included a condition that the plea could be withdrawn if his co-

defendant went to trial and did not recall discussing it with the
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petitioner. He did not recall whether the plea agreenent
contained a condition that the petitioner would testify agai nst
his co-defendant. 2/20/02 N. T. at 31-32, 35.

The petitioner’s trial counsel testified that he went
over the witten plea statenent with the petitioner and that the
statenent said that the petitioner would receive a life sentence
for second-degree nmurder. Counsel testified that he did not
recall whether the statenment had originally said third-degree
mur der and had been crossed out, but stated that he would not
have changed anything in the statenent after the petitioner had
signed it. Counsel stated that he had no i ndependent
recoll ection of the April 19, 1991, colloquy at which he inforned
the court, without the petitioner being present, that the
petitioner did not wish to withdraw his plea. Counsel testified
that he did not recall why he filed a post-sentence notion to
wi thdraw the petitioner’s plea, but said that it was sonething he
woul d ordinarily file as a protective neasure if his client had

any reluctance over the plea. 2/20/02 N.T. at 25-35.

2. The March 15, 2002, Hearing

The PCRA court held a second hearing on March 15, 2002,
to allow the Commonweal th to present evidence of the petitioner’s
testinmony at his co-defendant’s trial. This hearing was

schedul ed by the PCRA court sua sponte. After the transcript of
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that testinony was entered into evidence, the petitioner’s
counsel recalled the petitioner to present additional testinony.
The petitioner was questioned about his testinony at trial in
whi ch he said that he had pled guilty to second degree nurder and
expected a sentence of |life inprisonnent. The petitioner
reaffirmed that, at the tinme he entered his conditional plea on
April 11, 1991, he believed that he was pleading guilty to third-
degree nurder for a sentence of twenty years inprisonnment. He
admtted that the transcript of the April 11, 1991, hearing shows
t he prosecution saying that his plea was to nmurder in the second
degree, but said that he did not renenber the prosecution saying
that at the time because of the distraction of the courtroom
The petitioner repeated his prior testinony that, at the tine he
signed it on April 11, 1991, his witten statenent acconpanyi ng
his plea stated that he was pleading to third degree nurder and
that the statenent was subsequently altered to reflect a plea to
second degree nurder. 3/15/02 N.T. at 6-7, 10-11

The petitioner testified that he only | earned that he
had pled guilty to second degree murder with a |life sentence when
he read that fact in a newspaper in late April 1991. The
petitioner then wote his counsel asking to withdraw his plea.
The petitioner testified that his counsel visited himin prison
in late June 1991, before his testinmony in his co-defendant’s

trial, to discuss the wwthdrawal. The petitioner testified that
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his counsel told himthat it was not the right tine to discuss
wi thdrawing the plea, prior to his testinony. He testified that
he di scussed with his counsel his belief that he had pled guilty
to third degree murder, and his counsel had told himthat “the
District Attorney was not accepting a third degree guilty plea,
that it was a second degree guilty plea.” He testified that his
counsel advised himat this neeting to testify at his co-
defendant’s trial. 2/20/02 N.T. at 7-12.

The petitioner testified that he and his counsel net
with the prosecution on the day of his testinony at his co-
defendant’s trial. At that neeting, the petitioner testified
that he told the prosecution that he believed that he had pled
guilty to third degree nurder with a maxi num sentence of 20 years
and that he wanted to wthdraw that plea. He testified that the
prosecution told himthat it was not the tinme to discuss
wi thdrawal . The petitioner also testified that the prosecution
told himthat, if he testified accurately, a paper would be
placed in his file show ng the cooperation that he had provi ded
and that, based on this paper, he would not have to serve a life
sentence. The petitioner testified that, based on these
conversations, at the tinme he testified at his co-defendant’s
trial, he understood that he was pleading guilty to second degree
murder with a Iife sentence, but that he would not have to serve

the entire sentence, and that he woul d have an opportunity to
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w thdraw his guilty plea after his testinmony. 2/20/02 N.T. at 6-

7, 12-16.

3. The Deci sion

On May 9, 2002, the PCRA trial court issued an order
denying the petitioner’s notions to withdraw his guilty plea. In

the order, the court found that the petitioner had made both a
tinmely pre-sentence and post-sentence notion to withdraw his

pl ea, neither of which had ever been properly addressed or

deci ded. The court found the petitioner had made an oral notion
to wthdraw his plea at his Cctober 16, 1991 sentenci ng, which
the trial court had refused to entertain and never addressed on
the nmerits, and had nade a witten notion to withdraw his plea
after his sentencing, which was never rul ed upon and, under then-
current Pennsylvania |law, could not be deened deni ed by operation
of law. 5/9/02 O der at 2-4.

The PCRA court recognized that the failure of the trial
court to rule on the notions had both precluded the petitioner
fromfiling a direct appeal and tolled the time for filing until
the notion was decided. The PCRA court also recognized that, by
ruling on the petitioner’s notions, it was effectively concl udi ng
his sentencing and that any appeal fromits decision would
effectively becone the petitioner’s direct appeal. See 5/9/02

O der at 4 n. 1.
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The PCRA court found that, under Pennsyl vania Suprene
Court precedent, different standards governed pre-sentence and
post - sentence requests to withdraw a plea. Pre-sentence requests
should be “freely permtted” if the court finds any “fair and
just reason” for wthdrawal unless the prosecution has been
“substantially prejudiced.” 5/9/02 Order at 10 (citing

Commonweal th v. Forbes, 299 A 2d 268, 299 (Pa. 1973)). Post-

sentence requests to withdraw a plea should be granted only if
t he def endant denonstrates “manifest injustice,” nmeaning a plea
that is not tendered “knowingly, intelligently, voluntarily, and

understandingly.” [d. (citing Coommonwealth v. Gunter, 771 A 2d

767, 770 (Pa. 2001)). The Court found that, under either
standard, the petitioner was not entitled to w thdraw his plea.
The PCRA court rejected the petitioner’s assertion that
he did not know that he was pleading guilty to second degree
murder with a mandatory life sentence and that he instead
believed that he was pleading guilty to third degree nmurder with
a sentence of twenty years. The court found the petitioner’s
testinmony to this effect not worthy of belief. The court noted
that the transcript of the April 11, 1991, plea colloquy showed
that several statenments were nade in the petitioner’s presence
that his plea would be to second degree nmurder. The court also
credited the testinony of the petitioner’s counsel that the

witten plea statenent signed by the petitioner stated that the
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petitioner was pleading guilty to second degree murder with a
life sentence. The court also noted that the petitioner admtted
in his testinony at the PCRA hearing that he had been told that
the prosecution would not accept a plea to third degree nurder.
5/9/02 Order at 11-12.

The court found that the fact that the petitioner
willingly testified at his co-defendant’s trial, where he said
that his plea was to second degree nmurder with a |ife sentence
and nmade no nention of an original plea to third degree nurder
was inconsistent wwth his claimthat the prosecution reneged on
his original plea agreenent. The court also found that the
petitioner had never asserted his innocence, but instead had
confirmed his guilt. For these reasons, the court found neither
a fair and just reason to allow wi thdrawal nor manifest injustice
fromallowng the plea to stand. |1d.

The PCRA court also found in its May 2002 Order that
the petitioner had “abandoned and waived” the alleged condition
to his plea that allowed himto withdraw it if his co-defendant
went to trial. The petitioner had stated that he wanted this
condi ti on because he wanted to be able to avoid having his co-
defendant’ s statenents used against himin a joint trial. The
court found that, in his testinony at his co-defendant’s trial,
the petitioner had not nentioned any condition to his plea and

had testified that he entered it, not because of his co-
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defendant’ s statenents, but because of his responsibility for the
crime. The court also found his testinony that he would receive
a letter fromthe district attorney about his cooperation to be
placed in his file lent credence to the finding that he had

deci ded not to waive his plea. The court also found that “the
record shows that [the petitioner] ultimately opted to let the
pl ea stand even with the know edge that the co-defendant woul d be

going to trial.” 5/9/02 Order at 12-13.

4. The Appeal

On June 7, 2002, the petitioner filed a notice of
appeal fromthe PCRA court’s decision denying his pre- and post-
sentence notions to withdraw his plea. The petitioner filed a
Conci se Statement of the Matters Conpl ai ned of on Appeal, raising
five allegations of error including 1) whether the trial judge
erred in refusing to entertain the petitioner’s pre-sentence
nmotion to withdraw his conditional guilty plea pursuant to its
terms; 2) whether the PCRA trial judge erred in subsequently
finding that the petitioner had wai ved and abandoned t he
condition to his plea agreenent prior to sentencing; 3) whether
the PCRA trial judge erred in not allowng the petitioner to file
a suppl enental post-sentence notion to withdraw his plea; 4)

whet her the PCRA trial judge erred in denying the petitioner’s
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suppl enent al post-sentence notion? to withdraw his plea;® and 5)
whet her the PCRA trial judge erred in sua sponte ordering the
March 15, 2002, hearing and allow ng the Coormonwealth to present
addi ti onal evidence.

On July 30, 2002, the PCRA trial court issued a
menor andum opi ni on addressing the issues raised in the
petitioner’s Concise Statenment of |ssues Raised on Appeal. The
PCRA court agreed with the petitioner’s claimthat the trial
court had erred by failing to entertain the petitioner’s pre-
sentence notion to wthdraw, but found that error had been
remedied by its owmn May 9, 2002, ruling addressing and deci di ng
t he pre-sentence notion.

The PCRA court rejected the petitioner’s claimthat it
had erred in denying his pre- and post-sentence notions to

w thdraw his plea, reaffirmng and restating its reasoning in its

2 The reference to the trial court denying the
“suppl ement al ” post-sentence notion appears to be an error, since
the court did not allow that notion to be filed. The statenent
of issues conpl ai ned of on appeal appears to refer to the post-
sentence notion filed in 1991.

3 The petitioner argued that it was error for the PCRA
court to deny his post-sentence notion to withdraw the plea for
five separate reasons, including that the petitioner’s plea
vi ol ated Pennsyl vani a | aw because all of its terns were not
pl aced on the record, that the plea was not willing and voluntary
because the trial court did not conduct an adequate coll oquy,
that the trial court failed to conduct an on-the-record coll oquy
to determ ne whether the petitioner desired to withdraw his pl ea
after his co-defendant elected to proceed to trial; and that
trial counsel was ineffective for six enunerated reasons.
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May 9, 2002, Order that the petitioner’s argunent that he
believed that he was pleading guilty to third degree nurder was
unsupported by the record and that the petitioner abandoned and
wai ved his argunent that he should be able to withdraw his plea
if his co-defendant went to trial

The PCRA court also rejected the petitioner’s argunent
that it had erred in denying the petitioner’s request to file a
suppl enental notion to withdraw, finding that the decision to
all ow a supplenental notion was within its discretion and finding
no error in confining the petitioner to the argunments that he had
originally raised. The PCRA court also found no error in
reopening the case to hold the March 15, 2002, hearing to hear
addi tional evidence, finding that decision too to be withinits
di scretion.

On Septenber 19, 2003, the Pennsylvania Superior Court
i ssued a nenorandum opinion affirmng the petitioner’s sentence
and denying his appeal. The two-page opinion condensed the five
i ssues raised by the petitioner into three: 1) whether the trial
court erred in denying the petitioner’s pre- and post-sentence
notions to wthdraw his guilty plea; 2) whether the trial court
erred in sua sponte re-opening the Commonweal th’s case regarding
the request to withdraw, and 3) whether the trial court erred in
denying the petitioner’s request to file a supplenental notion to

withdraw. The court stated that it was adopting the reasoni ng of
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the trial court’s opinion as its own and concluded that, based on
its review of the record, there was neither a “fair and just
reason” nor evidence of a “manifest injustice” permtting the
wi t hdrawal of the guilty plea and adopted the reasoning of the
trial court.

The petitioner filed a petition for all owance of appeal
wi th the Pennsyl vania Suprenme Court, which was denied on Apri

28, 2004.

F. The Petitioner’s Third PCRA Petition

1. The Petition

The petitioner filed a third PCRA petition, pro se, on
February 8, 2005. The petitioner was then appointed the sane
counsel who had represented himin his second PCRA petition.
Counsel filed a notion to withdraw representation on the ground
t hat, because she had represented the petitioner in his second
PCRA proceedi ngs, which enconpassed both the conclusion of the
petitioner’s sentencing and his direct appeal, she suffered from
a conflict of interest because it would be difficult for her to
eval uate and assert any clains of ineffectiveness in her own

prior representation. The PCRA court denied the notion on the

32



ground that the petitioner had not asserted counsel’s
i neffectiveness in his pro se PRCA petition.*

The petitioner, through counsel, filed an anended PCRA
petition on July 7, 2005.° The petitioner asserted that his plea
was constitutionally invalid because 1) his plea was involuntary
because of an inadequate plea colloquy; 2) the existence of a
conditional termof the plea colloquy was not placed on the
record; and 3) his plea contained no adm ssion of guilt. The
petitioner also asserted that his trial counsel had been
ineffective for el even reasons:

a) for failing to place on the record during the
petitioner’s guilty plea colloquy the conditional termof the
pl ea;

b) for advising the petitioner to enter the conditional

guilty plea to avoid having a consolidated trial with the

4 This appears to be incorrect. The petitioner’s pro se
third PCRA petition asserts ineffective assistance of “trial
counsel” as one of the matters he intends to assert. Because the
petitioner’s second PCRA proceedi ngs enconpassed the final
di sposition of his pre- and post-sentence requests to w thdraw
his plea, those proceedings were part of the trial proceedings in
his case and his PCRA counsel therefore acted as trial counsel in
handl i ng the second PCRA petition, as direct appeal counsel in
handl i ng t he appeal of the second PCRA petition, and as PCRA
counsel in handling the third PCRA petition.

5 The amended petition is mssing fromthe state court
record. The issues raised by the petition are described in the
PCRA court’s rulings on the petition and in the Conmonweal th’s
response, which are contained in the record.
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petitioner and for advising himthat his co-defendant’s statenent
coul d be used against him when such use is contrary to | aw,

c) for failing to explain to himthe nature of the
charge of second degree nurder, the factual basis for the plea,
t he presunption of innocence, and possible sentences for the
crime,

d) for representing to the trial court on April 17,
1991, that the petitioner did not wwsh to withdraw the plea and
failing to demand the petitioner’s presence at this colloquy;

e) for advising himto testify in his co-defendant’s
case where such testinony did not serve any legitimte interest
of his client;

f) for advising himthat even if he testified in his
co-defendant’s case he would be allowed to wi thdraw his plea per
his conditional plea agreenent;

g) for not challenging the delay between his April 11
1991, plea and his Cctober 16, 1991, sentencing which was | onger
than the 180 days required by Pennsyl vania | aw,

h) for abandoning his client at his Cctober 16, 1991,
sentencing by 1) calling his client a |liar when the petitioner
said that he had nade repeated requests to his counsel to
wi thdraw his plea, 2) letting his client engage in a |ong
incrimnating colloquy with the trial court after the petitioner

said he wished to withdraw his plea, and 3) not objecting when
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the trial court instructed the prosecution to investigate
possi bl e perjury charges agai nst the defendant;

i) for failing to assert in the post-sentence notion to
w thdraw the petitioner’s plea specific and neritorious reasons
for withdrawal, including the plea s involuntariness and the
i nadequacy of his colloquy and, alternatively, for failing to
request the appoi ntnment of new counsel to investigate and
possi bly assert counsel’s own inadequacy of representation;

J) for not ensuring that a final order was issued
deciding the petitioner’s post-sentence notion to wthdraw, which
del ayed the litigation of this matter for ten years; and

k) for failing to discuss possible defenses including

i ntoxi cation and drugged condition.

2. The Deci si on

On Decenber 13, 2005, the PCRA trial court filed a
notice of intent to dismss the petition. The PCRA trial court
rejected the petitioner’s argunent that his guilty plea was
constitutionally invalid. 1t found that a challenge to the
adequacy of the colloquy was forecl osed because it had been
previously litigated in the proceedings on his second PCRA
petition, in which the petitioner had been found to understand
his plea and its consequences upon an evaluation of the totality

of the circunstances. The court characterized the petitioner’s
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second chall enge to the adequacy of his plea as relating to his
clains that his witten statenent acconpanying his plea had said,
and he had understood, that he was pleading guilty to third
degree murder. The court rejected this issue as previously
decided. The court rejected the petitioner’s argunent that his
pl ea was invalid because it contained no adm ssion of guilt on
the ground that the petitioner admtted his guilt in an
interjected coment (“I still admt it”) at his sentencing. As
to the petitioner’s clains of ineffective assistance of counsel,
the court found them wai ved because they had not been raised

earlier.?®

6 The court cited Commonwealth v. Hubbard, 372 A 2d 687,
695 (Pa. 1977), in which the Pennsylvania Suprene Court had held
that a claimof ineffective assistance had to be raised at the
earliest possible tine in order to avoid waiver and that such a
clai mmust therefore be raised upon the appoi ntnent of new
counsel . The court recogni zed that the Pennsylvania Suprene
Court had overrul ed Hubbard in Conmonwealth v. Grant, 813 A 2d
726, 738 (Pa. 2002), holding that petitioners were not required
to raise ineffective assistance clains when they obtai ned new
counsel, but instead should generally be allowed to wait until
collateral reviewto raise such clains. The court recognized
that Grant was decided during the petitioner’s de facto direct
appeal (during the appeal of the decision in his second PCRA
proceedi ng) and that the Pennsyl vania Suprene Court had expressly
stated that the newrule in Gant would be retroactive and apply
to “cases currently pending on direct appeal where the issues of
i neffectiveness have been properly raised and preserved.” 1d. at
739. The PCRA court found, however, that because the petitioner
did not raise clains of his trial counsel’s ineffectiveness in
his direct appeal he had not properly “raised and preserved”
those clains and therefore the old rule of Hubbard applied, and
under that rule, the clains had to be raised earlier
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The petitioner, through counsel, filed objections to
the PCRA court’s notice of intent to dismss. The objections
particularly urged reconsideration of the finding that the
petitioner had wai ved his argunents concerning ineffectiveness of
counsel. The petitioner noted that he had sought to raise these
claims in a supplenental post-sentence notion to w thdraw, but
had been denied permssionto file it. He also noted that his
counsel had sought to withdraw so that clains concerning her own
i neffectiveness could be raised, but that this notion had al so
been denied. On January 9, 2006, after considering the

obj ections, the PCRA trial court dism ssed the petition.

3. The Appeal

On February 24, 2006, the petitioner filed a concise
statenent of the matters conpl ai ned of on appeal. The statenent
cont ai ned seven clains of error, with nunerous subparts:

1. The PCRA court erred in concluding that the
petitioner’s plea did not violate constitutional due process,
when, anong other facts, the record shows that the colloquy did
not place the conditional termof the plea on the record and the
colloquy did not inquire into five of the six areas required by
Pennsyl vani a | aw, and when the petitioner did not admt guilt at

the tinme of the plea.
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2. The PCRA court erred in not holding a hearing on
the petitioner’s clains.

3. The PCRA court erred in refusing to allow the
petitioner’s PCRA counsel to withdraw where she had al so
represented the petitioner in his post-sentence and direct appeal
pr oceedi ngs.

4. The PCRA court erred in holding that the
petitioner waived his clains of ineffective assistance of trial
counsel because those clainms were not raised on direct appeal.

5. The PCRA court erred in refusing to grant the
petitioner |eave of court to anmend his PCRA petition to allow his
counsel to allege her own ineffectiveness for failing to raise
all instances of trial counsel’s ineffectiveness on direct
appeal .

6. The PCRA court erred in finding that the
petitioner waived all clains of ineffective assistance of trial
counsel, when in fact those issues were raised in his
suppl enment al post-sentence notion to withdraw his guilty plea,
whi ch the court denied permission to file.

7. The petitioner’s current PCRA counsel was
ineffective for failing to raise on direct appeal the
i neffectiveness of trial counsel in eleven different specific

ways.

38



The PCRA trial court responded to the clainms raised in
the statenment of issues for appeal in a nmenmorandum opi ni on
entered on March 20, 2006. The PCRA trial court noted that
proceedi ngs under the PCRA are intended to provide relief to
persons convicted of crimes that they did not commt, but that
here the petitioner had testified under oath at his co-
defendant’s trial that he had shot the victimand that he had
pled guilty to second degree nmurder because he had commtted that
crime. The PCRA trial court expressed its belief that to grant
the petitioner’s petition after this testinony would “hold this
Court to public ridicule and the judicial systemas a whole
totally inpervious to reality.” 3/20/06 Menorandum at 8. The
court therefore requested that the appellate court uphold its
decision to dismss the petition for the reasons stated in its
di sm ssal order

The Pennsyl vani a Superior Court affirnmed the trial
court’s dismssal of the petition in a non-precedential decision
i ssued Decenber 1, 2006. The Superior Court rejected the
petitioner’s claimthat the PCRA trial court erred in denying
petitioner’s counsel’s request to withdraw to all ege her own
i neffectiveness, finding that those clains were “w thout any
support fromthe record or evidence’” and “clearly neritless.”
The Superior Court rejected the petitioner’s claimthat the trial

court erred in not holding a hearing on his claimthat his plea

39



was unlawful ly induced, finding that to make such a claima
petitioner nust plead and prove circunstances that nmake it |ikely
that he is innocent, which he did not do.

Wth respect to the petitioner’s ineffective assistance
clainms, the Superior Court found that the petitioner’s clains of
i neffective assistance of his trial counsel had been previously
rai sed and decided in the proceedings on his second PCRA
petition. The Superior Court found that, although the petitioner
was not granted permssion to file a suppl enmental post-sentence
nmotion to withdraw his plea, which would have raised those
i neffective assistance clains, the underlying nerit of sonme of
t hose cl ai ns were nonet hel ess considered by the PCRA trial and
appel l ate courts. The Superior Court therefore held that the
petitioner could not re-litigate those cl ains.

Wth respect to the petitioner’s ineffective assistance
clains concerning his direct appeal counsel (who was al so
representing himin his PCRA proceedings), alleging that appeal
counsel had failed to preserve several clains concerning the
i neffective assistance of trial counsel, the Superior Court found
that those clainms had not been previously litigated and were not
wai ved. The Superior Court held that to succeed on such cl ai ns,
however, the petitioner had to plead and prove that the clained
i neffectiveness “so underm ned the truth-determ ning process that

no reliable adjudication of guilt or innocence could take place.”
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The court found that none of these ineffective assistance clains
addressed the truth determ ning process or related to the
validity of the petitioner’s plea or sentence.

After the Superior Court decision, the petitioner filed
a petition for allowance of appeal with the Pennsylvania Suprenme
Court. This petition was initially granted, but was subsequently
di sm ssed on July 21, 2008, w thout explanation, as inprovidently

gr ant ed.

G The Petition for Wit of Habeas Corpus

The petitioner filed this petition for wit of habeas
corpus, pro se, on Septenber 2, 2008. The petition was referred
to Magi strate Judge Carol Sandra Moore Wells for a report and
recommendat i on.

The respondents’ initial answer to the petition argued
that the petition was tinme-barred. Magistrate Judge Wells issued
a report and recomrendati on on Novenber 25, 2008, adopting the
respondent’ s reasoni ng and reconmmendi ng that the petition be
dism ssed as untinely. The petitioner filed objections to the
report and recommendation, raising a new factual issue concerning
the tineliness of the petition. The Court remanded the report
and recomendation to Judge Wells to consider the matter raised

in the objections. Judge Wl ls subsequently vacated the report
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and recomendati on and directed the respondents to file an
anmended answer addressing the nerits of the petition.

After receiving the respondents’ anended answer, Judge
VWl ls issued a second report and recomendati on on March 9, 2009,
recomendi ng that the petition be dism ssed. The petitioner has
filed tinely objections.

In evaluating the petition in her report and
recommendati on, Magistrate Judge Wl ls organi zed the clains of
the petition into four broad grounds for relief, each with
numer ous subparts. In his objections to the report and
recommendation, the petitioner does not object to this
organi zation and the Court adopts it here.

Ground One of the habeas petition alleges ineffective
assi stance of counsel:

1.1 By advising the petitioner to enter a conditional
guilty plea, which is invalid in Pennsylvani a;

1.2 By failing to enter on the record the conditional
terms of the petitioner’s plea;

1.3 By failing to insure that the trial court
conducted an adequate colloquy to record the conditional terns of
t he plea;

1.4 By advising the petitioner to plead guilty to
avoid a joint trial with his co-defendant, so that his co-

defendant’s statenents could not be used agai nst him
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1.5 By advising the trial court on April 19, 1991 (in
the petitioner’s absence and wi thout his authorization), that the
petitioner did not wwsh to withdraw his guilty plea even though
the condition of his plea had not been satisfied;

1.6 By failing to file a pre-sentence notion to
w thdraw the guilty plea despite the petitioner’s numerous
requests that he do so.

1.7 By advising the petitioner to testify against his
co- def endant ;

1.8 By abandoning the petitioner at his sentencing by
failing to advise himnot to answer the trial court’s questioning
concerning the crime after the petitioner stated that he w shed
to withdraw his plea;

1.9 By failing to seek a continuance of the
petitioner’s sentencing to allow himto fil a formal pre-sentence
motion to withdraw his plea;

1.10 By failing to object to the court’s jurisdiction
to sentence the petitioner after nore than six nonths had passed
fromthe time of the guilty plea to sentencing;

1.11 By failing to investigate or pursue a di mnished
capacity defense;

1.12 By failing to explain in the post-sentence notion
to wwthdraw the guilty plea the precise reasons why the court

shoul d allow the petitioner to withdraw his plea.
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1.13 By failing to take steps to see that the
petitioner’s post-sentence notion was disposed of in a tinely
manner with an order to nenorialize the denial so that the
petitioner could pursue a tinely direct appeal.

Ground Two alleges errors by the trial court:

2.1 In accepting a conditional guilty plea, which is
invalid in Pennsyl vani a;

2.2 By failing to place the terns of the petitioner’s
conditional guilty plea in the record even though the court knew
t hose conditions;

2.3 By failing to conduct an adequate colloquy to
determ ne whether the petitioner’s plea was know ng and
vol unt ary;

2.4 By conducting a colloquy on April 19, 1991,
concerni ng whether the petitioner wished to wthdraw his guilty
pl ea wi thout the petitioner being present;

2.5 By accepting a conditional guilty plea when the
court knew the petitioner had reservations about pleading guilty
and kept the record open so that the petitioner could request to
W t hdraw t he pl ea

2.6 By failing to learn fromthe petitioner whether,
once the condition for his plea was not satisfied, the petitioner

w shed to withdraw his plea;
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2.7 By failing to entertain the petitioner’s oral pre-
sentence request to withdraw his conditional guilty plea;

2.8 By failing to resolve at the sentencing hearing
whet her the petitioner had asked his counsel to file a pre-
sentence notion to withdraw the conditional guilty plea; and

2.9 By failing to rule on the petitioner’s post-
sentence notion to withdraw his guilty plea, which was |eft
unresol ved for over el even years.

Ground Three all eges errors by the Pennsyl vani a
Superior Court on direct appeal:

3.1 By concluding that the petitioner had wai ved any
conditions placed on his conditional guilty plea;

3.2 By concluding that the petitioner’s guilty plea
was knowi ng and voluntary despite the absence of a plea coll oquy
with the petitioner;

3.3 By concluding that the petitioner was not entitled
to file a suppl enental post-sentence notion to raise ineffective
assi stance of counsel clainms even though the petitioner had new
counsel after his guilty plea;

3.4 By concluding that the Commonweal th coul d reopen
its case and could be told what evidence and testinony was
needed, despite the Commonwealth’s failure to request that the
case be reopened or to request |eave to present additional

evi dence; and
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3.5 By concluding that the inordinate delay of el even
years to resolve the petitioner’s post-sentence notion did not
prejudi ce the petitioner.

G ound Four alleges errors by the PCRA Court:

4.1 1In concluding that the petitioner was not entitled
to PCRA relief because he could not establish his innocence;

4.2 In concluding that the petitioner had to raise
di rect appellate counsel’s ineffective assistance, pro se, before
the petitioner was entitled to new counsel;

4.3 In concluding that PCRA counsel should not be
allowed to wthdraw on the grounds that she had previously
represented the petitioner at his post-sentence notion hearing
and on direct appeal; and

4.4 In concluding that the petitioner was not entitled
to a full and fair hearing on all of his clains concerning
i neffective assistance by conditional plea counsel and whet her
the petitioner entered a knowi ng and voluntary conditional guilty

pl ea.

1. ANALYSI S

The Court will first consider which, if any, of the
petitioner’s clainms are tinme-barred, procedurally defaulted, or
non- cogni zabl e i n habeas and then turn to considering the nerits

of the remaining clains.
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A. The Tineliness of the Petition

The Court finds that the petitioner’s habeas clains are
tinmely. Under the Antiterrorismand Effective Death Penalty Act
(“AEDPA”), 110 Stat. 1214, a habeas petition nmust be filed within
one year of the later of: the judgnent becomng final; the
removal of an inpedinent to filing created by unconstitutional or
illegal state action; the recognition by the Suprenme Court of a
new and retroactive constitutional right; or the discovery of a
factual predicate of a claimwhich could not have been previously
di scovered through due diligence. 28 U S . C. 8 2244(d)(1). The
petitioner does not allege any illegal inpedinent, new
constitutional rule, or newWy discovered evidence, and therefore
the one-year period to file his habeas petition began when his
j udgnent of conviction becane final.

Under AEDPA, a judgnment becones final at the conclusion
of direct review or the expiration of the tinme for seeking such
review. 8 2244(d)(1)(A). Here the petitioner’s conviction
becane final only after the expiration of the proceedings
concerning his second PCRA petition, in which the PCRA court
ruled on his pending pre- and post-sentence notions. That
petition was denied on May 9, 2002; the Pennsyl vani a Superi or
Court affirmed on Septenber 19, 2003; and the Pennsylvani a
Suprenme Court denied the petition for allowance of appeal on

April 28, 2004. The petitioner’s conviction therefore becane
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final ninety days later, on or about July 27, 2004, when the tine
for filing a petition for certiorari to the United States Suprene
Court expired.

Absent tolling, the one-year deadline would, therefore,
have been July 27, 2005, and the petition here, filed Septenber
2, 2008, woul d have been untinely. Under AEDPA, however, the
time limt for filing a habeas petition is tolled during the tine
in which a properly-filed application for state post-conviction
or other collateral reviewis pending. 8§ 2244(d)(2). The
petitioner filed his third PCRA petition on February 8, 2005, and
t he Pennsyl vani a Suprenme Court dism ssed his petition for
al | omance of appeal on July 21, 2008. Because the one-year
peri od was suspended during the pendency of the PCRA proceedi ngs,
the petitioner’s habeas petition is tinmely, with the one-year
cl ock having run for only one hundred and ninety six days between
July 27, 2004, and February 8, 2005, and forty-three days between

July 21, 2008, and Septenber 2, 2008.°

! In their initial answer to the habeas petition, the
respondents argued that the petitioner was not entitled to
tolling for the entire time that his third PCRA petition was
pendi ng because he did not tinely file his petition for all owance
of appeal to the Pennsylvania Suprene Court. The Pennsyl vani a
Superior Court denied the petitioner’s appeal concerning his
third PCRA conpl aint on Decenber 1, 2006. The petitioner had
thirty days to file a petition requesting allowance of appeal.
That thirty day period expired Decenber 31, 2006.

Because Decenber 31, 2006, was a Sunday and January 1,
2007, was a federal holiday, the respondents contended that the
petitioner was required to file his petition for allowance of
appeal by January 2, 2007. The petitioner filed the petition on
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B. Pr ocedur al Def aul t

Before a petitioner can obtain habeas review of a
claim he nust first exhaust his state court renedies. 28 U S. C
8§ 2254(b)(1)(A). To do so, a petitioner nust have presented that

claimto each level of the state courts. O Sullivan v. Boerckel,

526 U.S. 838, 845 (1999).

1. Exhaustion of Cdains in Gound One

As to Gound One of the petition, raising thirteen

i neffecti ve assistance clains, the Court finds that all of the

January 3, 2007. The respondents contended that because the
petition for allowance of appeal was untinely, the tine that the
petition was pending fromJanuary 3, 2007, through its di sm ssal
on July 21, 2008, did not toll the one-year habeas statute of
limtations, making the habeas petition untinmely. This position
was adopted by Judge Wells in her first report and
recommendation. In his opposition to the report and
recommendation, the petitioner (for the first tinme) asserted that
he could not have filed his petition for allowance of appeal on
January 2, 2007, because that day was al so a federal holiday.
Upon consi deration of the petitioner’s objections,
Judge Wells vacated her first report and recommendati on and, in
her second report and recommendation, found the petitioner’s
clains tinely. The Court agrees. By executive order, President
Bush decl ared January 2, 2007, a federal holiday and cl osed “al
executive departnents, independent organizations and ot her
agencies” in comenoration of the death of former President
Cerald R Ford. See Exec. Order No. 13,421, 72 Fed. Reg. 425
(Decenber 28, 2006). Because federal offices were closed, the
petition for all owance of appeal to the Pennsylvania Suprene
Court need not have been filed until January 3, 2007. 1 Pa.
Cons. Stat. Ann. 8 1908 (the conputation of the |ast day of a
time period excludes Saturday, Sunday and federal and state
hol i days). Because the petition for allowance of appeal was
timely filed, the habeas statute of limtations was tolled while
that petition was pendi ng, nmeking the habeas petition tinely.
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claims except one, claim1l.9, were presented to the state courts
and have been properly exhaust ed.

The petitioner raised clains 1.1, 1.5, 1.6, 1.7, 1.8,
1.10, and 1.11 in his initial PCRA petition and raised clains
1.1, 1.2, 1.3, 1.4, 1.5, 1.7, 1.8, 1.10, 1.12, and 1.13 in his
third and last PCRA petition.® In addition, the Pennsylvania
Superior Court held that several ineffective assistance clains
were considered on the nerits in the petitioner’s second PCRA
proceedi ngs, even though they were not formally filed.

In the petitioner’s second PCRA proceedi ngs, the
petitioner sought |leave to file a post-sentence notion, which
woul d have included ineffective assistance clains correspondi ng
to sonme of those raised in Gound One of his habeas petition.
The PCRA trial court denied the request. |In subsequent
proceedi ngs, the Pennsylvania Superior Court, ruling on the
appeal of the denial of the third petition, found that the
“underlying nerit” of several of the issues raised in the never-
filed, post-sentence notion, corresponding to clains 1.1, 1.2,
1.3, 1.4, 1.5, and 1.12 here, had nonet hel ess been consi dered by
the PCRA trial court. The Superior Court found that these clains

had therefore been “finally litigated” and could not be raised in

8 The petitioner also raised clains 1.3 and 1.9 in his
initial PCRA petition, but failed to include these clains in his
appeal of the denial of that petition. These clainms were
t herefore not exhausted in the first petition, but claim1l.3 was
subsequent|ly exhausted in the third PCRA petition.
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the petitioner’s third PCRA petition. The Superior Court also
found that certain ineffective assistance clainms had not been
previously litigated, but were properly dism ssed because the
petitioner could not show that they underm ned the truth-

determ ning process to such extent that no reliable adjudication
of guilt or innocence could take place. These clains correspond
toclainms 1.7, 1.8, and 1.13.

Al'l of the petitioner’s clains in Gound One except
claim 1.9 have been procedurally exhausted. The ten clains
raised in the petitioner’s third PCRA petition (1.1 through 1.5,
1.7, 1.8, 1.10, 1.12, and 1.13) are exhausted because they were
raised in the petitioner’s state collateral proceedings at both
the trial and appellate level. Cains 1.6, and 1.11 were raised
in the petitioner’s first PCRA petition and raised on appeal of
the denial of that petition and are therefore al so properly
exhausted. The fact that the petitioner’s first PCRA petition
was dism ssed as tinme-barred does not prevent those clains from
bei ng consi dered exhausted because the finding of untineliness
was subsequently nooted by the decision in the petitioner’s
second PCRA proceedings, finding that his tinely pre- and post-
sentence notions had never been decided. In addition, clains
1.1, 1.2, 1.3, 1.5, and 1.12 nust also be considered to have been

procedural | y exhausted based on the Pennsyl vania Superior Court’s
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ruling in the third PCRA proceeding that those clains had been

“finally litigated.”

2. Exhaustion of Cdains in Gound Two

As to Gound Two, alleging nine separate errors by the
trial court, the Court finds that five are properly exhausted:
clainms 2.1, 2.2, 2.3. 2.5, and 2.7.

Clains 2.2 and 2.5 were raised in the third PCRA
petition at both the trial and appellate levels. CCaim2.7 was
raised in the petitioner’s direct appeal (as part of his second
PCRA proceedi ngs) .

Claim2.1 alleges that the trial court erred in
accepting a conditional plea which the petitioner contends is
void in Pennsylvania. The petitioner raised this issue in his
first PCRA petition, which argued that the trial court “did not
have jurisdiction to sentence him. . . [because] a conditional
guilty plea is void in Pennsylvania,” and al so included the issue
in his appeal of the denial of that petition. 10/6/99 Amended
PCRA Mot. at  27; 2/24/00 Statenent of |ssues on Appeal at § 17.

Claim2.3 alleges that the trial court erred in failing
to conduct an adequate plea colloquy. The petitioner raised this
issue in his third PCRA petition, which alleged that his plea was
invalid because the trial court’s plea colloquy was inadequat e,

and preserved it on appeal, alleging that the PCRA court erred in
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finding that his plea did not violate constitutional due process
where the trial judge failed to inquire into five of the six
mandatory areas that Pennsylvania | aw requires be covered in a
pl ea col |l oquy.°®

The remaining clainms, 2.4, 2.6, 2.8, and 2.9, were not
raised in the petitioner’s state court proceedi ngs and are

procedural | y defaulted.

3. Exhaustion of dains in Gound Three

As to G ound Three, raising clains of error by the
di rect appeal court, the Court finds that four have been properly
exhausted: 3.1, 3.2, 3.3, and 3. 4. These clains were all
raised in the petitioner’s direct appeal (which took place during
his second PCRA proceedings). The fifth claimin Gound Three,
claim3.5, claimng error and prejudice fromthe delay in
resolving the petitioner’s post-sentence notion to withdraw his
pl ea, was not raised in state court, either in direct appeal or

subsequent PCRA proceedings, and it is, therefore, not exhausted.

° These are the nature of the charges, the factual basis
for the plea, the right to a jury, the presunption of innocence,
the range of possible sentences, and the right of the judge not
to accept the plea. See Comment to Pa. R CrimP. 319 (2000)
(citing Commonwealth v. WIlis, 369 A 2d 1189 (Pa. 1977)).
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4. Exhaustion of Cdains in G ound Four

The four clainms in Gound Four allege errors by the
PCRA trial court. Two of them clainms 4.3 and 4.4, are properly
exhausted. These clains were raised in the petitioner’s appeal
fromthe denial of his third PCRA petition. The two remaining
clainms, clains 4.1 and 4.2, were not raised in state court

proceedi ngs and have not been properly exhausted.

5. Excuse for Procedurally Defaulted d ainms

The Court has found that the petitioner failed to
exhaust clains 1.9, 2.4, 2.6, 2.8, 2.9, 3.5, 4.1, and 4.2. The
petitioner can no longer cure this failure to exhaust because the
one-year limtations period for bringing a claimunder the PCRA
has el apsed. These clains are therefore procedurally defaulted
and, because this default is based on a state procedural |aw that
i's independent of the federal question and adequate to support
t he judgnent, that default will bar habeas review unless it can

be excused. See Coleman v. Thonpson, 501 U S. 722, 732, 749-50

(1991).

Procedural default can be excused where a petitioner
shows cause for the default and actual prejudice or denonstrates
that failure to consider the clains would result in a fundanental
m scarriage of justice. Coleman at 750. The petitioner has not

attenpted to nake such a showing with respect to these clains,
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and the procedural default is therefore not excused. Cains 1.9,
2.4, 2.6, 2.8, 2.9, 3.5, 4.1, and 4.2 of the petition nust

therefore be di sm ssed.

C. Cogni zability

Certain types of clainms cannot be reviewed through a
writ of habeas corpus. Such clains are often referred to as non-
cogni zable clains. Here, the Court finds that claim2.1, clains
3.3 and 3.4, and all of the clains in Gound Four are non-
cogni zabl e and nust be dismssed. The Court wll address its
reasoni ng concerning these clains in reverse order.

Federal habeas relief may not be sought to review
all eged errors of state law. “[I]t is not the province of a
federal habeas court to reexam ne state-court determ nations on
state-law questions . . . a federal court is limted to deciding
whet her a conviction violated the Constitution, |aws, or treaties

of the United States.” Estelle v. MGuire, 502 US. 62, 67-68

(1991). Federal habeas relief is also unavailable to correct
errors in state PCRA proceedings that do not affect the
petitioner’s conviction: “[T]he federal role in review ng an
application for habeas corpus is limted to eval uati ng what
occurred in the state or federal proceedings that actually led to
the petitioner's conviction; what occurred in the petitioner's

col | ateral proceeding does not enter into the habeas
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calculation.” Hassine v. Zimerman, 160 F.3d 941, 954 (3d G

1998) .

The petitioner’s clains in Gound Four all challenge
the actions of the state PCRA court during his post-conviction
col l ateral proceedings. The two clains in Gound Four that are
not procedurally defaulted are claim4.3, in which the petitioner
contends that the PCRA court erred in not allow ng the his PCRA
counsel to wthdraw and claim4.4, in which he alleges that the
PCRA court erred in concluding that he was not entitled to a ful
and fair hearing on his clainms of ineffective assistance and his
clains of an unknow ng and involuntary plea. Because both of
t hese clains concern alleged errors in the petitioner’s
col l ateral proceedings, they do not concern errors that led to
the petitioner’s conviction and so do not “enter into the habeas
cal cul ation” and cannot be the subject of habeas relief. See,

e.qg., Smth v. Caneron, 2009 W. 398601 ay *5 (E.D. Pa. Feb. 18,

2009) (“[T]here can be no constitutional claimbased upon the
state court's refusal to conduct an evidentiary hearing in a
post conviction proceeding”). Cains 4.3 and 4.4 will therefore
be di sm ssed as non-cogni zabl e.

Clains 3.3 and 3.4 allege errors by the Pennsyl vani a
Superior Court on direct appeal in upholding the trial court’s
decision not to allow the petitioner to file a supplenental post-

sentence notion to withdraw his plea, and to allow, sua sponte,
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t he Commonwealth to reopen its case to present additional
evi dence opposing the request to wthdraw. Both of these clains
concern errors in howthe state court applied state procedural
rules, and are therefore not cogni zabl e i n habeas.

For simlar reasons, claim2.1 is al so non-cogni zabl e.
In claim?2.1, the petitioner alleges that the trial court erred
in accepting a conditional guilty plea, which the petitioner
contends is invalid under Pennsylvania |law. The report and
recommendati on noted that the petitioner provided no authority
for the proposition that conditional guilty pleas are not allowed
under Pennsylvania law. In his opposition, the petitioner cites

two Pennsyl vani a cases: Commonwealth v. Terreforte, 564 A 2d

479, 482-83 (Pa. Super. C. 1989), rev’'d 587 A 2d 309 (Pa. WNar

20, 1991), and Commopnwealth v. Thonmas, 506 A 2d 420, 424 (Pa.

Super. C. 1986).

The Court does not believe that either Terreforte or

Thomas support the petitioner’s contention that his conditional

guilty plea violated Pennsylvania |aw. ! That issue, however, is

10 Both Terreforte and Thomas concern defendants who
entered pleas of guilty or nolo contendere in the incorrect
belief that they would still be able to appeal certain non-
jurisdictional pre-trial rulings. 1In Terreforte, the defendant’s
pl ea was expressly conditioned on his being able to assert a pre-
trial issue on appeal. The Pennsylvania Superior Court, in the

decision cited by the petitioner, held that, despite the

condition, the entry of the plea had extingui shed the defendant’s
appeal right, and that, because the defendant entered the plea in
reliance on the condition, his plea was involuntarily induced and
his counsel ineffective for allowng himto enter the plea. 564
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not one that properly can be considered on a petition for wit of
habeas corpus. On habeas review, a federal court may consider
only whether a conviction violates the United States Constitution
or federal |law and nay not “reexam ne state-court determ nations
on state-law questions.” Estelle, 502 U S. at 67. As addressed
bel ow, however, the Court will consider the petitioner’s claimof
i neffective assistance, a constitutional claim related to his

counsel’s advice to enter the conditional plea.

A 2d at 482-83. This decision was subsequently reversed in a
one-sentence order by the Pennsyl vania Suprenme Court, which
remanded the case with an instruction for the Pennsylvani a
Superior Court to review the appeal issue that it had found

wai ved. 587 A.2d 309. In Thomas, the court found that a
defendant’ s counsel was ineffective for allowing his client to
enter a nolo contendere plea in the m staken belief that he could
still appeal adverse pre-trial rulings. 506 A 2d at 424.

Havi ng been reversed, Terreforte cannot be relied upon
as a statenent of Pennsylvania |aw. Mreover, in both Thomas and
Terreforte the condition to each defendant’s guilty plea was
beyond the power of the trial court to honor. As a matter of
| aw, the defendants’ appellate rights were extingui shed upon
entry of the plea regardless of any condition. See Thomas, 506
A.2d at 424. A low ng a defendant to enter such a plea was error
because the condition was, in essence, illusory and coul d never
be fulfilled. 1In the petitioner’s case, however, the all eged
condition to his plea, allowing himto withdraw it if his co-
def endant went to trial, was within the power of the trial court
to grant. See Commonwealth v. Forbes, 299 A 2d 268, 271 (Pa.
1973). The petitioner’s conditional guilty plea, unlike
Terreforte and Thomas, was not invalid on its face.

Nei ther Terreforte nor Thomas, therefore, establishes
that the petitioner’s conditional plea was necessarily invalid;
conversely, those cases also do not establish the validity of the
plea. Even if it were proper for the Court to address the issue,
the Court does not have enough information to decide it.
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D. Revi ew of the Remnining Clains on the Merits

The remaining clains of the petition that are neither
procedural |y defaulted nor non-cognizable will be reviewed on the
merits. These clains are clains 1.1-1.8, 1.10-1.13, 2.2-2.3,

2.5, 2.7, 3.1, and 3.2.

Under AEDPA, a federal court’s habeas review of the
merits of a state court’s decision is greatly circunscribed. The
statute provides that a habeas petition shall not be granted
“Wth respect to any claimthat was adjudicated on the nmerits in
State court” unless the adjudication of the claimeither:

(1) resulted in a decision that was contrary

to, or involved an unreasonable
application of clearly established
Federal |aw, as determ ned by the
Suprene Court of the United States; or

(2) resulted in a decision that was based on

an unreasonabl e determ nati on of the
facts in light of the evidence presented
in the State court proceeding.

28 U.S. C. § 2254(d).

Under 8§ 2254(d) (1), a state court decision will be
“contrary to” established federal law if it reaches a concl usion
opposite to that reached by the United States Suprene Court on a
guestion of |aw or when confronted with facts that are materially

i ndi stingui shable froma rel evant Suprenme Court precedent.

Wllianms v. Taylor, 529 U S. 362, 405-06 (2000). A state court

decision will be an “unreasonabl e application” of federal law “if

the state court identifies the correct governing legal rule from
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the [Suprene] Court’s cases but unreasonably applies it to the
facts of the particular state prisoner’s case” or “if the state
court either unreasonably extends a |egal principle from our
precedent to a new context where it should not apply or
unreasonably refuses to extend that principle to a new cont ext
where it should apply.” 1d. at 407-08. In making this

determ nation, a district court nust find that a state court

acted not just incorrectly, but unreasonably. Renico v. lett,

130 S. Ct. 1855, 1862 (U.S. 2010).

Under 8§ 2254(d)(2), a federal habeas court may grant
relief if it determnes that the state court’s factua
determ nati ons were unreasonable given the totality of the

evi dence presented. Lanbert v. Blackwell, 387 F.3d 210, 235 (3d

Cr. 2004). A state court’s factual determ nation cannot be
found to be unreasonable nerely because the federal habeas court
woul d reach a different conclusion if it were deciding the issue

inthe first instance. Wod v. Allen, 130 S. C. 841, 850 (U.S.

2010).

In addition, a separate provision of AEDPA requires
that a federal habeas court give deference to the state court’s
factual findings. Under 8§ 2254(e)(1l), a federal court nust
presune that a state court’s determnation of a factual issue is
correct, and a petitioner has the burden of rebutting this

presunption by clear and convincing evidence. The presunption of
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8§ 2254(e) applies to individual factual determ nations that are
subsidiary to the state court’s ultimte determ nation, which
must be assessed under the “overarching standard of

§ 2254(d)(2).” Lanbert, 387 F.3d at 235-36. Because § 2254(e)
and 8 2254(d)(2) express the sane fundanental principle of
deference to state court findings, a federal habeas court can
anal yze the application of the two statutes in either order, but
can only grant habeas relief if 8 2254(d)(2) is satisfied. 1d.,
387 F.3d at 236 n. 19.

In reviewwng the nerits of the petitioner’s remaining
claims, the Court will do so out of order, addressing first the
petitioner’s clainms of errors on the part of the trial court and
di rect appeals court and then turning to the petitioner’s

i neffecti ve assi stance cl ai ns.

1. Cains of Error in Gounds Two and Three

Grounds two and three of the habeas petition chall enge
errors by the state trial court and direct appeals court,
respectively, in accepting the petitioner’s guilty plea and
refusing to allow it to be w thdrawn.

To be constitutionally valid, a guilty plea nust be

entered know ngly and voluntarily. Boykin v. Al abama, 395 U.S.
238, 243-44 (1969). A trial court therefore nust “make sure [the

accused] has a full understanding of what the plea connotes and
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of its consequence” and nust “leave[ ] a record adequate for any
review that may | ater be sought.” 1d. at 244.

In addition, a guilty plea necessarily involves the
wai ver of three inportant constitutional rights: the right
agai nst conpul sory self-incrimnation, the right to a trial by
jury, and the right to confront one's accusers. Boykin, 395 U S
at 243. For the waiver of these rights to be constitutionally
valid, it nmust be intentional and knowi ng, and a court cannot
presune wai ver of these rights “froma silent record.” [d. A
wai ver of rights is “knowing, intelligent, and sufficiently
aware” if the defendant “fully understands the nature of the
right and how it would likely apply in general in the
ci rcunst ances - even though the defendant may not know the

specific detail ed consequences of invoking it.” U.S. v. Ruiz,

536 U.S. 622, 629 (2002).

Al though the United States Court of Appeals for the
Third Circuit has said that there are “few hard and fast rul es”
for establishing a know ng and voluntary waiver of rights, it has
enphasi zed that “*no crimnal defendant should plead guilty to a
crime unless, and until, he has had explained to him and
understands all of his constitutional rights and protections.’”

Taylor v. Horn, 504 F.3d 416, 440 (3d Cr. 2007) (quoting H Il wv.

Beyer, 62 F.3d 474, 480 (3d Gr. 1995)). This, however, does not

require a mandatory litany of rights, and a trial court’s failure
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to advi se a defendant of each right does not automatically

invalidate the plea. U.S. v. Stewart, 977 F.2d 81, 84 (3d G

1992). A petitioner bears the burden of showing that his plea

was neither voluntary nor intelligent. H Il v. Beyer, 62 F.3d

474, 481 (3d Gr. 1995). Yet, absent an adequate record to
determne that a guilty plea is a know ng, voluntary and
intelligent waiver, “a review ng court can not conclude that the

guilty plea conplied with constitutional safeguards.” Jam son v.

Klem 544 F.3d 266, 274 (3d Cir. 2008).

A failure to nention specific rights in a colloquy wll
not be fatal to a plea where “circunstances otherw se establish
that the plea was constitutionally adequate.” Hill, 62 F.3d at
482. Nonet hel ess, a transcript showng “full conpliance with the
customary inquiries and adnonitions” is “strong, although not
necessarily concl usive, evidence that the accused entered his
pl ea wi thout coercion and with an appreciation of its

consequences.” Stewart, 977 F.2d at 85.

a. Clains 2.3 and 3.2

Claim2.3 challenges the alleged failure of the trial
court to conduct an adequate colloquy to determne if the
petitioner’s plea was knowi ng and voluntary. Claim3.2 alleges
that the state direct appeal court commtted error by concl uding

that the petitioner’s guilty plea was knowi ng and vol untary
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despite the absence of a plea colloquy. Although the Court finds
that both clains present a close question, it concludes that
neither claimis neritorious.

The petitioner raised both clainms in his third PCRA
petition, in which he argued that his plea was unlawful |y induced
because of an inadequate plea colloquy. On PCRA review, the
Pennsyl vani a Superior Court affirmed the dism ssal of these
clainms on the ground that the petitioner had not pled or proved
that he was likely to be innocent. 12/1/06 App. Opinion at 7.
The requirenent that a defendant establish a Iikelihood of
i nnocence in order to prove the invalidity of a plea is a
substantive requirenent inposed by Pennsylvania statute. 42 Pa.
Cons. Stat. 8§ 9543(a)(2)(iii). The standard for assessing the
vol untariness of a plea on habeas review, however, is set by
federal |aw and does not require a showing of |likely innocence.

Villot v. Varner, 373 F.3d 327, 329, 335 (3d Gr. 2004). The

Superior Court’s ruling is therefore not entitled to deference
under 28 U.S.C. 8§ 2254(d)(1) because it is not based on
est abl i shed federal |aw.

The PCRA trial court review ng these clains, however,
rested its dismssal of these clainms on different grounds. In
its March 20, 2006, opinion, the PCRA trial court held that the
claims shoul d be dism ssed both because the petitioner had not

established a |ikelihood of innocence and for reasons previously
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given in its Decenber 13, 2005, notice of intent to dismss the
PCRA petition. The Decenber 2005 notice of intent addressed the
merits of the petitioner’s claimthat his plea was involuntary
and applied the federal constitutional standard for determ ning
vol untariness that a plea be shown to be both intelligent and

knowi ng. 12/13/05 Op. at 7 (citing Commonwealth v. Rodgers, 350

A. 2d 815, 817 (Pa. 1976) (citing Boykin, 395 U.S. at 244)).

I n the Decenber 2005 notice, the PCRA trial court
| ooked beyond the colloquy to the totality of the circunstances
surrounding the plea. The court relied on the findings in its
July 30, 2002, Order disposing of the petitioner’s second PCRA
petition, in which it had found that the petitioner understood
that he was pleading guilty to second degree murder with a life
sentence and understood why he was before the court and the
significance of his plea. Although the court noted that the
petitioner did not admt his guilt at the April 11, 1991
colloquy, it found that he had done so at his sentencing in
Cct ober 16, 1991, when, in response to the prosecution’s
statenent that he had admtted his guilt in testinony at his co-
defendant’s trial, the petitioner interjected that “I still admt
it.” Based on these findings, the PCRA trial court found that
the circunmstances surroundi ng the plea showed that it was know ng

and vol untary.
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The Court will apply the AEDPA standards of deference
to the PCRA trial court decision.' Under 8§ 2254(d)(1), habeas
relief can be granted if the state court decision is “contrary
to” established federal |aw or an objectively “unreasonabl e
application” federal law. The first prong of 8§ 2254(d)(1) is not
satisfied here because the PCRA trial court applied the proper
constitutional standard for voluntariness set out in Boykin, 395
US 238. It is not as clear, however, whether the PCRA tria
court decision satisfies the second prong of 8 2254(d)(1).

To be “unreasonable,” a decision nust be nore than just
an incorrect application of federal law. This prong of AEDPA is

not satisfied nmerely “because a court concludes inits

1 It is not entirely clear whether AEDPA deference
applies to the PCRA trial court decision. The United States
Court of Appeals for the Third Crcuit has suggested that AEDPA
deference applies to the “highest substantive state court
deci sion addressing the issue.” Fountain v. Kyler, 420 F.3d 267
(3d Pa. 2007). Here, the highest state court decision was that
of the Pennsylvania Superior Court, which dism ssed the claimfor
| ack of a showing of likely innocence. The requirenent of likely
i nnocence is a substantive requirenent. Villot, 373 F.3d at 335.
Fount ai n, however, involved a state appellate ruling that applied
the rel evant federal constitutional standard and which was
t herefore owed AEDPA deference. It is not clear from Fountain
whet her a federal court should give AEDPA deference to a | ower
PCRA court opinion on the constitutional nerits, when the
affirm ng appell ate opi nion rests on narrower state substantive
grounds. G ven the | anguage of AEDPA requiring deference to a
claim“adjudicated on the nerits,” the Court will give AEDPA
deference to the PCRA trial court opinion. The Court notes that
even if it did not give AEPA deference to this decision, it would
still presunme as true the factual findings upon which it rests
because the petitioner has not rebutted themw th clear and
convi nci ng evidence. 8§ 2254(e)(1).
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i ndependent judgnent that the rel evant state-court decision
applied clearly established federal |aw erroneously or
incorrectly”; the decision nmust be “objectively unreasonable.”

Renico, 130 S. C. at 1862 (quoting Wllianms v. Taylor, 529 U S

362, 409, 411 (2000)).

Here, the Court accepts the PCRA court’s factual
findings that the petitioner understood the nature of the charges
to which he was pleading guilty and understood that he was
pl eading guilty to second degree nurder with a mandatory life
sentence. The Court al so accepts the PCRA court’s finding that
the petitioner understood the factual basis for his plea. These
findi ngs, however, are not enough to show that the petitioner’s
pl ea was knowi ng and voluntary. There also nust be a know ng and
vol untary wai ver of the accused s constitutional rights. Ruiz,
536 U.S. at 629; Boykin, 395 U S. at 243; Hill, 62 F.3d at 480.

The PCRA court, however, did not address and made no
finding as to whether the petitioner knew and understood the
rights that he was waiving by entering his plea. A finding that
the petitioner’s waiver of rights was voluntary and knowi ng was a
necessary el ement of any decision upholding the validity of the
petitioner’s plea. Such a finding could not be presuned. The

PCRA trial court’s decision to find the plea know ng and
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voluntary w thout addressing the petitioner’s waiver of his
rights would therefore appear to be objectively unreasonable. '?

Because the PCRA trial court’s ultimate finding that
the plea was know ng and voluntary was not objectively
reasonabl e, the Court will not defer to this conclusion, but wll
i nstead consider that issue on its nerits. |In doing so, the
Court wll consider de novo whether the petitioner knew and
understood the rights he was waiving, the central issue |eft
unaddressed by the PCRA court. Pursuant to 8 2254(e)(1),
however, the Court wll defer to the PCRA trial court’s factual
findi ngs concerning other aspects of the plea, including its
findings that the petitioner understood the nature of the charges
to which he pled and their factual basis.

The Court cannot find that the petitioner’s plea was

knowi ng and voluntary based on the colloquy it conducted on Apri

12 The trial court’s April 11, 1991, colloquy also fails
to place on the record the condition of the petitioner’s plea,
allowng himto withdraw it if his co-defendant pled guilty.

This condition is unnmentioned in both the oral plea colloquy and
the witten statenent acconpanying the plea. The Court does not
find, however, that the failure to nention the plea condition is
sufficient to nmake the plea constitutionally invalid. The terns
of the plea condition were set out on the record in a subsequent
April 19, 1991, hearing held between the trial court and counsel.
More inportantly, neither the petitioner nor the governnent
contends that the petitioner, the government, or the trial court,
was unaware of the existence of the plea or disagreed about its
terms. Gven that the court and the parties understood that the
pl ea was subject to a condition and agreed on its terns, the
Court does not find that the failure to nention the condition
during the April 11, 1991, hearing rendered the coll oquy
constitutionally inadequate.

68



11, 1991. The transcript of that colloquy shows that the trial
court did not informthe petitioner of his right against self
incrimnation, his right to a jury trial, or his right to be
presuned i nnocent, or informthe petitioner that those rights
woul d be wai ved by his plea of guilty.

Despite the inadequacy of the colloquy, the
petitioner’s plea can still be found to be know ng and vol untary
if “circunstances ot herw se establish that the plea was
constitutionally adequate.” HIl, 62 F.3d at 482. These
circunstances can take the formof a petitioner’s prior exposure

to the crimnal justice system See, e.qg., Stewart, 977 F.2d at

84 (holding, for purposes of determning the validity of a prior
state court conviction in order to calculate a federal sentence,
that a plea was valid, even though the plea colloquy did not
di scuss the waiver of the defendant’s constitutional rights,
where the defendant had the benefit of an extensive plea coll oquy
i n anot her case six weeks before). A court may al so consi der
testimony as to whether counsel infornmed the petitioner of his
rights. See Hill, 62 F.3d at 482-83.

Here, the Court finds that the witten statenent and
guestionnaire that the petitioner conpleted to acconpany his
pl ea, coupled with the evidence that the petitioner discussed the
statenment with his counsel, is sufficient to establish that the

petitioner was adequately infornmed of his rights before his plea
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and knowi ngly and voluntarily waived them The statenment set out
in detail the rights that the petitioner would be waiving by
entering his plea, including the right to be presuned i nnocent
and to remain silent, the right to a trial by jury and an appeal,
and the right to confront the wi tnesses against himand to
testify and present w tnesses on his own behal f.

The text of the statenent asked whether the petitioner
under st ood these rights and whet her he understood that, by
pl eading guilty, he would be giving themup. The petitioner
answered affirmatively to both questions for all the rights
mentioned. The responses in the statenent were handwitten,
presumably by the petitioner, and the petitioner signed his name
at the bottom of each page. At the end of the statenent, the
petitioner signed a separate certification that said that he had
read the statenent, understood its full neaning, and that he was
still requesting the Court to allow himto plead guilty to the
specified offence. The petitioner’s counsel also signed a
certification, attesting that he had advised the petitioner of
the contents and neaning of the statenent and that, in counsel’s
belief, the petitioner understands the statenent’s neani ng and
t he consequences of his plea.

The statenment provides persuasive evidence that the
petitioner knowi ngly and voluntarily waived his rights in

entering his plea. Oher decisions in this district have relied
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on simlar witten statenents in finding a petitioner’s plea to

be constitutionally valid. See, e.q., Peppers v. WAirden,

FCl -G lnmer, 2009 W. 6093441 (E.D. Pa. June 02, 2009); Casillas v.

Grace, 2005 W 195588 (E.D. Pa. Jan. 28, 2005); D ckerson v.

Ryan, 1991 W. 255686 (E.D. Pa. Nov. 27, 1991).

This case differs fromthese others in one respect. In
t hese other decisions, there was usually at | east sone di scussion
of the waiver of rights in the oral plea colloquy wth the
petitioner.® 1In this case, however, the trial court’s coll oquy
did not address the petitioner’s waiver of rights. The coll oquy
did confirm however, that the petitioner’s counsel reviewed the
witten statement with his client. At the colloquy, the trial

court asked the petitioner whether he “understood fully” why he

13 In Casillas, for exanple, the district court on habeas
review found that a plea statenent signed by the petitioner was
“sufficient proof to establish that he was advi sed of his Boykin
rights prior to the entry of his guilty plea,” where the trial
court had specifically directed the petitioner’s counsel to go
over the plea formw th himand had confirnmed on the record with
the petitioner’s counsel, in the petitioner’s presence, that
counsel was satisfied that the “petitioner understood the guilty
plea formand the rights he was giving up.” 2005 W. 195588 at
*7; see also Peppers, 2009 WL 6093441 at *11 (holding that the
petitioner's “acknow edgnments in the witten plea colloquy, the
witten plea agreenent itself, and the answers . . . [given] at
the oral colloquy support the conclusion that Petitioner pled
guilty with an understandi ng of the charges against him the
rights he was waiving, and the consequences of the plea.”);

D ckerson, 1991 W. 255686 at *2 (relying on the disclosures in a
signed witten plea statenent where “during the oral coll oquy,
the judge specifically asked both petitioner and his counsel

whet her petitioner fully understood each and every term of the
witten guilty plea forni).
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was “here today and the purpose of the plea and what the
significance of the plea is” and whether he had “had a chance” to
go over the statenent with his counsel and whet her he was
satisfied with his counsel’s services (to which the petitioner
responded affirmatively). 4/11/91 N.T. at 10.

The petitioner’s counsel subsequently testified at the
evidentiary hearing held in the petitioner’s second PCRA
proceedi ngs and confirned that he “went over” the witten plea
statenent with his client, although he also testified that he
coul d not renenber specifics of his discussions or the plea
col loquy. 12/14/01 N.T. at 32-34. Although both the petitioner
and his counsel testified at the evidentiary hearing, neither was
guestioned about the petitioner’s understanding of his rights or
hi s know ng wai ver of them

Fromthis evidence that the petitioner’s counsel
reviewed the contents of the petitioner’s witten plea statenent
with him and fromthe detailed discussion in that statenent of
the petitioner’s rights and the waiver that would result if the
pl ea were entered, the Court concludes that the circunstances of
t he pl ea adequately show that the petitioner know ngly and

voluntarily waived his rights in entering his plea. The Court
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therefore finds that clains 2.3 and 3.2 should be denied on the

nmerits.

b. The Renmining Cains of Gound Two and Three

The remai ning clainms of Gound Two and Three nust be
di sm ssed under the deferential standard of review i nposed by

AEDPA.

(1) daim?2.2

In claim2.2, the petitioner challenges the trial
court’s failure to place the terns of the petitioner’s
conditional guilty plea on the record. This claimwas raised in
the petitioner’s third PCRA proceeding. The Pennsylvani a
Superior Court dismssed it on the state |law ground that the
petitioner had not established his innocence. As discussed
above, the establishment of innocence is not a federal
requi renent and neither prevents habeas review nor is owed
def erence under AEDPA. The PCRA trial court did not address
claim 2. 2.

As claim 2.2 was not addressed on the nerits by the

PCRA court, it can be reviewed de novo. In doing so, the Court

14 As di scussed nore fully at the end of this nenorandum
because the Court finds that reasonable jurists could disagree as
to whether the record shows the petitioner made a know ng and
vol untary waiver, the Court will issue a certificate of
appeal ability as to clains 2.3 and 3. 2.
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must still presune state court factual determ nations to be
correct unless rebutted by clear and convincing evi dence.

8§ 2254(e)(1). Sharrieff v. Cathel, 574 F. 3d 225, 227 (3d G

2009) (citing Appel v. Horn, 250 F.3d 203, 210 (3d G r. 2001)).

In the petitioner’s second PCRA proceedi ng, the PCRA
trial court found, after an evidentiary hearing, that the
petitioner’s plea contained a condition allowng himto wthdraw
it if his co-defendant went to trial. Although the condition of
the plea was not put on the record at the April 11, 1991, plea
colloquy, it was later nenorialized in the April 19, 1991,
col | oquy between court and counsel. The court found that this
condi ti on was “abandoned and wai ved” by the petitioner, as
evinced by his counsel’s representation at an April 19, 1991,
hearing that the petitioner wanted to stand by his plea, despite
hi s co-defendant going to trial, and by the petitioner’s
testinmony at his co-defendant’s trial, in which he did not
describe his plea as conditional. 5/9/02 Order at 12-13. The
petitioner has not rebutted these findings of fact, and the Court
must therefore presune their truth.

Based on these findings, the Court finds no nmerit to
the petitioner’s claim2.2 that the trial court erred in not
putting the ternms of the conditional plea on the record. The
petitioner does not contend that he, the court, or counsel was

unaware of this condition, but rather contends that, despite al
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parties’ know edge of the condition, it was not placed on the
record at his April 11 colloquy. Although this om ssion was

i nproper, it does not invalidate his plea because, as found by
the state court, there is no doubt as to the condition’s

exi stence or of its acceptance by the court and the petitioner.
Any potential consequences fromthe failure to record the
condition were prevented by the petitioner’s subsequent waiver of

it.

(2) daim?2.5

Claim2.5 alleges that the trial court erred in
accepting the petitioner’s conditional guilty plea w thout an
adm ssion of guilt. The exact scope of this claimof error is
not clear. The report and recommendati on describes this claimas
alleging that the trial court erred by “accepting a conditional
guilty plea when the court knew Petitioner had reservations about
pl eading guilty and kept the record open so Petitioner could
request to withdraw the plea.” The report and recommendati on
interprets this claimas conplaining about the nethod by which
the trial court accepted the conditional guilty plea, rather than
a conplaint that the plea itself was not voluntary and
intelligent, and recomends that it be deni ed.

The actual | anguage used in the petitioner’s pro se

habeas petition alleges error on the ground that “the record
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reveal s that said plea was not a neani ngful adm ssion of guilt
since it was prem sed entirely on the specul ati ve adm ssi on of
another.” This |anguage is identical to that used in the
petitioner’s Concise Statenent of |ssues Conpl ai ned of on Appeal,
filed July 2, 2002, in his second PCRA proceedings. This claim
of error, however, was not addressed by the PCRA court and its
meani ng was never clarified. A simlar claimwas raised in the
petitioner’s third PCRA proceedings, in which the petitioner
asserted that his plea was constitutionally invalid because it
contained no adm ssion of guilt. See 12/13/05 Op. at 5.

The Court will interpret claim2.5 to be the sane as
that raised in the petitioner’s third PCRA proceedi ngs: an
allegation that his plea violated the constitution because it
contai ned no adm ssion of guilt. In those proceedings, the
Pennsyl vani a Superior Court dism ssed this claimon state |aw
“likely innocence” grounds that are not owed AEDPA deference.
12/1/06 Op. at 7.

The PCRA trial court, however, dism ssed the claimon
broader grounds. The court found that the petitioner’s on-the-
record colloquy of April 11, 1991, did “not contain an adm ssion
of guilt by the Petitioner.” 12/13/05 Op. at 10. The court,
however, found that the petitioner later admtted his guilt in an
interjected coment at his Cctober 16, 1991, sentencing. At the

sentenci ng, the prosecution opposed the petitioner’s request to
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wi thdraw his plea by pointing out that the petitioner had
admtted in his testinony at his co-defendant’s trial that he
shot the victim

[ THE PROSECUTION]: But as | recall in the

case in chief, [the petitioner] testified.

He testified at great length as to his

responsibility for the killing of Kenp

Quallis. And | believe he was cross-exan ned

by [the co-defendant’s counsel] extensively.

This man in open court, before 12 peopl e,

admtted that he shot Kenp Quallis one tine

t hrough the brain with a 9mm handgun

[PETITIONER]: | still admit it.
ld. (quoting 10/16/91 N.T. at 19). The PCRA trial court found
that this statenment constituted an adm ssion of guilt. The court
al so found that an express adm ssion of guilt was not
constitutionally required for a valid guilty plea, as |long as an
adequate factual basis for the plea existed. 1d.

The Court has doubts that the petitioner’s interjected
coment at his sentencing can reasonably be considered an
adm ssion of guilt to the charge of second degree nmurder. On its
face, the comment would seemto be an adm ssion that the
petitioner shot the victim but not necessarily an adm ssion that
he did so intentionally, know ngly, recklessly or negligently, as
required for a charge of nurder under Pennsylvania |aw. 18 Pa.
C.S.A 8§ 2501 (1990).

Whet her or not the petitioner admtted his guilt,

however, does not effect the validity of his plea. The United
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States Suprene Court has nade clear that a valid guilty plea need

not contain an express adm ssion of guilt. See N.C. v. Alford,

400 U. S. 25, 37 (1970) (“[While nost pleas of guilty consist of
both a waiver of trial and an express adm ssion of guilt, the
|atter elenment is not a constitutional requisite to the
inmposition of crimnal penalty.”). Simlarly, the constitution
does not forbid the entry of a conditional plea, as long as it is

knowi ng and voluntary. U.S. v. Myscow, 588 F.2d 882, 889-90 (3d

Cr. 1978). The petitioner’s claimof error based on the |ack of

an adm ssion of guilt, therefore, wll be dism ssed.

(3) daim2.7

Claim2.7 alleges that the trial court erred by failing
to entertain the petitioner’s oral pre-sentence request to
w thdraw his conditional guilty plea. This claimwas addressed
in the petitioner’s second PCRA proceedi ngs, which constituted
the conclusion of his sentencing and his direct appeal. On
appeal , the Pennsyl vania Superior Court’s Septenber 19, 2003,
opi ni on adopted the opinion of the trial court. The trial court
held in its July 30, 2002, opinion that it was error for the
earlier presiding judge not to have ruled on the petitioner’s
pre-sentence request to withdraw his plea at the tinme that the
request was nmade in COctober 1991. The trial court found,

however, that this error was renedied by its May 9, 2002, opinion
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whi ch ruled on (and denied) the notion. Because the state
court’s decision on the claimis neither “contrary to” federal

| aw nor an objectively unreasonable application of fact to | aw or
an objectively unreasonabl e determ nation of facts, AEDPA

requires that the claimbe dismssed.

(4) daim3.1

Claim3.1 alleges that the Pennsylvani a Superior Court
erred on direct appeal in concluding that the petitioner had
wai ved any conditions placed on his conditional guilty plea. The
Superior Court’s decision adopted the opinion of the trial court.
The trial court found, after an evidentiary hearing at which the
petitioner and his counsel testified, that the petitioner had
“abandoned and wai ved” the condition to his plea and had “opted
to let the plea stand even with know edge that the co-defendant
woul d be going to trial.” 7/30/02 Op. at 15, 16. Under AEDPA,
this finding of fact nust be presuned correct unless it has been
rebutted by clear and convi ncing evidence. The petitioner has
presented no such evidence, and claim 3.1 nust therefore be

di sm ssed.

2. Clains of Error in Ground One

G ound one of the habeas petition brings thirteen

clains of ineffective assistance of counsel. The Court has found
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twel ve of those clainms, clains 1.1-1.8 and 1.10-1.13, to be
properly exhausted and cogni zable. After review on the nerits,
the Court finds that all twelve clains should be di sm ssed.

To establish a claimfor ineffective assistance of
counsel, a petitioner must show both that his counsel’s
performance fell below an objective standard of reasonabl eness
and that his counsel’s performance prejudiced his defense such
that there is a reasonable probability that, but for counsel’s
unpr of essional error, the result of the proceeding woul d have

been different. Strickland v. Washi ngton, 466 U.S. 668, 688, 694

(1984). In the context of alleged ineffective assistance
resulting in a guilty plea, the requisite prejudice is shown if
there is a reasonable probability that, but for counsel's errors,
the petitioner woul d have proceeded to trial instead of pleading

guilty. Villot, 373 F.3d at 333 (citing U S. v. Nahodil, 36 F.3d

323, 326 (3d Cir. 1994)). A reasonable probability is a
probability sufficient to underm ne confidence in the outcone.
Strickland, 466 U. S. at 694. A reviewi ng court need not address
whet her trial counsel’s conduct was deficient, if it can nore
easily resolve the claimby determ ning that no prejudice

resulted fromthe conduct. 1d. at 697
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a. Caim1l1.1

Claim1.1 alleges that the petitioner’s trial counsel
rendered ineffective assistance when he advised the petitioner to
enter a conditional guilty plea, which is invalid in
Pennsyl vani a.

This clai mwas addressed by the Pennsyl vani a Superi or
Court in its Decenber 1, 2006, opinion denying the petitioner’s
third PCRA petition. The Superior Court found that this claim
along with several other ineffective assistance clains (clains
1.2, 1.3, 1.4, 1.5, and 1.12), had been included in the
petitioner’s suppl enental post-sentence notion to wthdraw his
pl ea, which the petitioner attenpted to file in 2001 in his
second PCRA proceedings. The Superior Court noted that although
the trial court had refused to allow the suppl enental post-
sentence notion to be filed, it had addressed the “underlying
merit” of the ineffective assistance clainms in the petition and
its decision had been affirmed on direct appeal. The Superior
Court therefore held that these ineffective assistance clains,
including claim1l.1, had been finally litigated and could not be
reviewed. 12/1/06 Op. at 8-9.

A review of the relevant trial court opinions of May 9,
2002, and July 30, 2002, shows that the “underlying nerit” of the

i neffective assistance clains raised in the suppl enmental post-
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sentence petition, including claiml.1. was addressed only in
passing. In the July 2002 opinion, the trial court reaffirmed
its decision not to allow the supplenental petition to be filed,
noting that the petition raised a “cornf[u]copia of new bases [for
relief] that, froman exam nation of the record, played no part
in the defendant’s desire to withdraw his guilty plea when the
notions were originally made.” 7/30/02 Op. at 17. The Court
interprets this to nmean that the trial court found that the
petitioner suffered no prejudice fromthe alleged instances of

i neffective assistance included in the supplenental petition
because the clained ineffectiveness did not cause the petitioner
to plead qguilty.

The trial court’s finding that the ineffective
assistance alleged in claim1.1 did not cause the petitioner to
plead guilty is a decision on the nerits of the claimand is
subj ect to AEDPA deference. As discussed earlier, if AEDPA
deference applies, the Court cannot grant habeas relief unless
the state court decision is “contrary to” established federal |aw
or an objectively unreasonable application of [aw or an
obj ectively unreasonabl e determ nation of the facts.

Here, although the trial court did not cite case law in
its decision, it essentially applied the prejudice prong of
Strickland. The decision is therefore not “contrary to”

establ i shed precedent. The decision is also not an objectively
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unr easonabl e application of the |law or determ nation of the
facts. Although the petitioner stated that he woul d not have
entered the plea if it did not contain a condition allow ng him
to wthdraw it if his co-defendant went to trial, the trial court
found that his plea did in fact contain this condition. The
trial court further found that the petitioner, hinself,
“abandoned and wai ved” the condition. As discussed earlier,
under AEDPA, the Court nust accept these factual findings as
true.

Based on these findings, it was not objectively
unreasonable for the trial court to conclude that, even if it
wer e objectively unreasonable for the petitioner’s counsel to
have recommended the conditional plea, that advice caused no
prej udi ce because the condition was honored by the trial court
until it was waived by the petitioner. |In addition, as discussed
earlier, the petitioner has presented no evidence that a

conditional guilty plea is invalid under Pennsylvania | aw.

b. daim1il.2
Claim1.2 alleges that the petitioner’s trial counsel
was ineffective for failing to enter the conditional ternms of his
plea on the record at the plea colloquy held on April 11, 1991.
Like claim1l.1, this claimwas included in the petitioner’s

proposed, but never filed, supplenental post-sentence notion to
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wi t hdraw his plea and was addressed on the nmerits by the trial
court, which found it to have “played no part” in the
petitioner’s decision to plead guilty. As discussed in reference
toclaiml1.1, this finding is entitled to deference under AEDPA,
and habeas relief can be granted only if the decision is
“contrary to” federal |aw or an objectively unreasonabl e
application of |law or determ nation of fact.

As discussed in claim1l.1, the state court decision is
not “contrary to” established federal |aw because it applies the

prejudi ce prong of Strickland. The decision is also not

obj ectively unreasonable in its application of Strickland or its

determ nation of facts. Although the condition of the plea was
not placed on the record at the April 11, 1991, colloquy, it was
subsequent |y di scussed on the record at the April 19, 1991,
col | oquy between counsel and the trial court, and all parties to
the plea, as well as the trial court, knew of its existence. The
failure to put the condition on the record at the formal plea
colloquy therefore did not cause the petitioner to plead guilty

and caused hi m no prejudice.

C. Caim1l.3

Claim1.3 alleges that the petitioner’s counsel was

ineffective for failing to insure that the court conducted an
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adequate colloquy to record the conditional terns of the plea.?®®
Like clains 1.1 and 1.2, this claimwas decided on the nerits by
the trial court, which found the claimto have “played no part”
in the petitioner’s decision to plead guilty. As discussed
above, this finding, which is essentially that the claimfails to

satisfy the prejudice prong of Strickland, is entitled to

def erence under AEDPA.

The Court interprets this claimas challenging the
adequacy of trial counsel’s conduct in failing to have the trial
court conduct an adequate col |l oquy before accepting the
petitioner’s guilty plea and in failing to hinself ensure that
the petitioner entered a voluntary and knowi ng plea. As
di scussed above in reference to clains 2.3 and 3.2, the Court has
found that the trial court conducted an adequate coll oquy
concerning the petitioner’s waiver of his constitutional rights
to ensure that the waiver was knowi ng and voluntary. Because the

Court has found that the colloquy was adequate, the Court does

15 Al t hough the Court has followed the report and
recommendation’ s categorization of the petitioner’s clainms, this
par aphrase of the petitioner’s claimis unduly narrow. In his
pro se habeas petition, the petitioner alleges that his trial
counsel was ineffective for “failing to advise and explain to the
def endant the charge to which he pled guilty and the maxi num
sentence of said plea” and that his PCRA counsel was ineffective
for failing to raise clains that his trial counsel was
ineffective for failing “to advise and explain to the defendant
the nature of the charge of second degree nurder, the factua
basis for the plea, the presunption of innocence, and the
perm ssi bl e range of sentences and/or fines.”
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not find that trial counsel’s representation fell below an
obj ective standard of reasonabl eness or that the trial counsel’s
conduct prejudiced the petitioner by causing himto enter an

involuntary plea. Strickland, 466 U S. at 688.

Claiml.3 will therefore be denied.?®

d. Caim1l.4

Claim1.4 alleges that the petitioner’s counsel was
ineffective for advising the petitioner to plead guilty to avoid
ajoint trial with his co-defendant, so that his co-defendant’s
statenment’s could not be used against him Like clains 1.1, 1.2,
and 1.3, this claimwas decided on the nerits by the trial court,
whi ch found no prejudice resulted fromthe all eged ineffective
assistance. The trial court’s finding is entitled to AEDPA
def erence.

The trial court’s finding that the alleged ineffective
assi stance caused the petitioner no prejudice is not objectively
unreasonabl e. I n subsequent proceedings on the petitioner’s
second PCRA petition, the trial court, after an evidentiary
hearing, found that the petitioner’s plea was not notivated by a

desire to avoid having his co-defendant’s statenent used agai nst

16 Because the Court’s decision to deny claim 1.3 rests on
its denial of clains 2.3 and 3.2, for which the Court has
indicated it will issue a certificate of appealability, the Court

wll also issue a certificate of appealability as to claim1. 3.
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him Instead, the trial court credited the petitioner’s
statenents at his co-defendant’s trial that his plea was
notivated by his realization of what he had done. 7/30/02 Op. at
15. Under AEDPA, the Court must presune this finding to be
correct because the petitioner has not rebutted it by clear and
convincing evidence. |If, as found by the trial court, the
petitioner’s plea was not notivated by a desire to avoid his co-
defendant’s statenents, then his counsel’s advice to plead guilty
to avoid those statenents was not a notivating factor in his

deci sion and the advice caused the petitioner no prejudice.

Caim1l.4 must therefore be deni ed.

e. Caiml.5

Claim1.5 alleges that the petitioner’s counsel was
ineffective in advising the Court on April 19, 1991, in the
petitioner’s absence and all egedly w thout authorization, that
the petitioner did not wwsh to withdraw his guilty plea, even
t hough his co-defendant had elected to go to trial. Like clains
1.1 through 1.4, this claimwas decided on the nerits by the
trial court which found that no prejudice resulted fromthe
all eged i neffective assistance.

The trial court’s holding is entitled to deference
under AEDPA and can only be disregarded if it is “contrary to”

est abl i shed precedent or an “objectively unreasonabl e’
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application of law or factual determnation. The Court finds
that it is neither. The trial court found that the petitioner
had “abandoned and wai ved” the condition of his plea that allowed
himto withdraw it if his co-defendant went to trial. This
finding was based both on the petitioner’s testinony at his co-
defendant’s trial, in which he described his plea as having no
conditions, and by his counsel’s April 19, 1991, representation
to the trial court that the petitioner did not wish to exercise
the condition of the plea, even though his co-defendant was goi ng
totrial. This finding has not been rebutted by clear and
convi nci ng evidence and the Court nust presune it correct.
Because the petitioner independently abandoned and
wai ved the condition of his plea, his counsel’s allegedly
i ncorrect and unaut horized representation to the trial court that
he no I onger wished to withdraw it caused the petitioner no

prejudice. This claimtherefore nust be dism ssed.

f. Caiml.6
Claim 1.6 alleges that the petitioner’s counsel was
ineffective for failing to file a pre-sentence notion to w thdraw
the guilty plea despite the petitioner’s requests that he do so.
This claimwas raised in the petitioner’s first PCRA petition,
whi ch was denied as tinme-barred, and was not raised in subsequent

petitions. As discussed earlier in the section on procedural
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exhaustion, the clai mwas properly exhausted because it was
presented to all levels of the state court, but not decided on
the nmerits. The claimis therefore subject to de novo review

Cone v. Bell, 129 S. Ct. 1769, 1784 (U.S. 2009).

Under the second prong of Strickland, the petitioner

must show that his counsel’s performance prejudi ced hi msuch that
there is a reasonable probability that, but for the alleged error
by counsel, the petitioner would have proceeded to trial instead

of pleading guilty. VMllot, 373 F.3d at 333 (citing Strickl and,

466 U.S. 668). The petitioner has not nmade such a show ng here.
In the petitioner’s second PCRA proceedi ngs, the PCRA
trial court found that the petitioner had made an oral pre-
sentence notion to withdraw his plea at his October 16, 1991,
sentencing hearing. The PCRA trial court ruled on the nmerits of
that notion, and on the petitioner’s subsequent post-sentence
witten notion to withdraw his plea. |In addition, as discussed
earlier, the PCRA court also considered on the nerits the
i neffective assistance clains raised in the petitioner’s proposed
suppl enent al post-sentence notion to withdraw his plea, although
it denied the petitioner permssion to actually file that notion.
Al t hough pre-sentence notions to withdraw pl eas are subject to a
nmore | enient standard of review than post-sentence notions under

Pennsyl vania | aw, the PCRA trial court found that under either
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standard the petitioner would not be entitled to withdraw his
pl ea.

The PCRA trial court therefore inplicitly ruled on al
of the clains raised by the petitioner in his notions to wthdraw
his plea under the nore | enient pre-sentence standard. Because
the petitioner’s clains were therefore heard and deci ded by the
state court under the sane standard that woul d have applied had
his counsel filed a formal pre-sentence notion, the petitioner

suffered no prejudice.

g. daim1l.7

Claim1.7 alleges that the petitioner’s counsel was
ineffective for advising the petitioner to testify in his co-
defendant’s trial. In ruling on the petitioner’s third PCRA
petition, the Pennsylvania Superior Court found that this claim
had been properly di sm ssed because the petitioner had failed to
pl ead and prove “‘ineffectiveness of counsel which, in the
circunstances of the particular case, so underm ned the truth-
determ ning process that no reliable adjudication of guilt or
i nnocence could have taken place.’”” 12/1/06 Op. at 10 (quoting

Commonweal th v. McCellan, 887 A 2d 291, 298 (Pa. Super. C

2005) (citing 42 Pa. Cons. Stat. Ann. 8§ 9543(a)(2)(ii))).
As a ruling on the nmerits, the Pennsyl vania Superi or

Court’s decision is entitled to deference under AEDPA and habeas
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relief can only be granted if the decision is “contrary to”
established | aw or an objectively unreasonabl e application of |aw
or determ nation of facts. The decision is not contrary to
established law. “It is settled that the test for counsel

i neffectiveness is the sane under both the Pennsyl vania and
Federal Constitutions: it is the performance and prejudice test

set forth in Strickland.” Comopnwealth v. Gibble, 863 A 2d 455,

460 (Pa. 2004) (citing Strickland 466 U. S. 668); see also

Commonweal th v. Pierce, 527 A 2d 973, 976 (Pa. 1987). The

decision is also not an objectively unreasonabl e application of

| aw or determ nation of facts. The Court interprets the

Pennsyl vani a Superior Court’s decision as holding that the
petitioner had failed to establish the second prong of
Strickland: prejudice fromthe allegedly ineffective assistance
of counsel.

The state trial court found, after an evidentiary
hearing, that the petitioner had “abandoned and wai ved” the
condition of his plea allowing himto withdraw it if his co-
def endant had plead guilty. The state court based this finding
both on the petitioner’s counsel’s representation to the trial
court at the April 19, 1991, colloquy that the petitioner stil
w shed to plead guilty and on the petitioner’s testinony at his
co-defendant’s trial in which he said that his plea had no

conditions. Fromthis finding, which this Court nust presune
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correct, the petitioner abandoned and wai ved the condition to his
pl ea sonetinme before he testified at his co-defendant’s trial.
The petitioner’s trial testinony, therefore, caused the
petitioner no prejudice, because at the tine he testified, he had
al ready pled guilty and had abandoned and wai ved hi s conditional
right to withdraw his plea. Although it is possible that, if the
petitioner had not testified and admtted his guilt, then his
subsequent petition to withdraw his plea would have been nore
likely to have been granted, this does not make a finding of no
prejudi ce “objectively unreasonable,” in light of the
petitioner’s subsequent interjection at his sentencing that he
had shot the victim The state court determ nation, “while not
necessarily correct -- was not objectively unreasonable.”

Renico, 130 S. Ct. at 1865.

h. Caim1.8
Claim 1.8 alleges that the petitioner’s counsel was

i neffective because he abandoned the petitioner at his sentencing
by failing to advise the petitioner not to answer the trial
court’s questioning concerning the crine once the petitioner
stated that he wished to withdraw his plea. Like claiml1l.7, this
cl ai mwas di sm ssed by the Pennsylvania Superior Court in ruling
on the petitioner’s third PCRA petition on the ground that he had

failed to plead and prove ineffectiveness of counsel that “so
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underm ned the truth-determ ning process that no reliable

adj udi cation of guilt or innocence could have taken place.”
12/1/06 Op. at 10 (internal quotation omtted). Like claiml.7,
the Court finds this decision subject to AEDPA deference and
interprets it as a finding that the alleged ineffectiveness
caused the petitioner no prejudice as required under the second

prong of Strickl and.

Appl yi ng the AEDPA standards of 8§ 2254(d), claim1.8
nmust be dism ssed. Because the Pennsyl vania Superior Court’s

decision applies the Strickland test, it is not “contrary to”

established law. It is also not an unreasonabl e application of
Strickland nor an unreasonable determ nation of facts. As

di scussed with respect to claim1l1.7, the state court found that
the petitioner had abandoned and wai ved the condition of his plea
by the tinme he testified at his co-defendant’s trial in July
1991. Accepting this finding as true, the petitioner both pled
guilty and abandoned and wai ved the condition allowing himto

w t hdraw his plea before he answered the trial court’s questions
at his October 1991 sentencing. Based on this, a court could
reasonably find that the incrimnating statenments the petitioner
made in response to the questions at his sentencing caused himno
prej udi ce because he had already admtted his qguilt.

Claim1.8 must therefore be deni ed.
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i Caim1.10

Claim1.10 alleges that the petitioner’s counsel was
ineffective for failing to object to the court’s jurisdiction to
sentence the petitioner after nore than six nonths had passed
fromthe time of the guilty plea to sentencing. Like claim1.86,
this claimwas raised in the petitioner’s first PCRA petition,
whi ch was dism ssed as tinme-barred, and not raised in subsequent
PCRA petitions. As the claimwas properly exhausted, but not
decided on the nerits, it is subject to de novo review. Cone,
129 S. Ct. at 1784.

The Court finds that this clai mnust be denied because

neither requirenment of Strickland is nmet. The petitioner cannot

show either that his counsel acted unreasonably in not objecting
to the court’s jurisdiction based on the delay in his sentencing
or that the |l ack of an objection prejudiced his defense such that
there is a reasonable probability that, but for counsel’s alleged
error, the outconme would have been different.

Pennsyl vania’s Rules of Crimnal Procedure provide that
a sentence shall “ordinarily be inposed” within a specified tine
period. See Pa. R Cim P. 704 (fornmerly Pa. R Crim P. 1405).
At the tinme the petitioner was sentenced, then-applicable Pa. R
Crim P. 1405(A) required sentencing within sixty days of the
entry of a plea of guilty or nolo contendere, unless the court

ordered the sentencing extended for a specific tine period for
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good cause shown. Failure to inpose a sentence within the tine
provided by the Rule entitles a defendant to a discharge only if

t he def endant can show prejudice. Comonwealth v. Anders, 725

A 2d 170, 171-72 (Pa. 1999). Prejudice cannot be presuned, but
must be determ ned by evaluating (1) the length of the delay
beyond the time provided in the Rule, (2) the reason for the

i nproper delay, (3) the defendant's tinely or untinely assertion
of his rights, and (4) any resulting prejudice to the interests
protected by his speedy trial and due process rights. [d.

If the petitioner’s trial counsel had challenged the
trial court’s jurisdiction based on the delay between his plea
and sentencing, that challenge would have failed. A failure to
sentence the petitioner wwthin the tinme required by Pa. R Cim
P. 1405A (now 704A) is not a jurisdictional defect and does not
require dismssal. Although a violation of Pa. R Crim P. 1405A
can warrant dismssal if prejudice is shown, here the petitioner
coul d not have shown the required prejudice.

O the four Anders factors, two are inapplicable here.
The state court record does not contain an explanation for the
delay in the petitioner’s sentencing, and the failure by the
petitioner to assert his right to a tinely sentencing nust in
this context be attributed to his counsel and not hel d agai nst
the petitioner. O the remaining two factors, both weigh heavily

against a finding of prejudice. The delay between the
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petitioner’s plea and his sentencing was only six nonths and the
mandatory sentence for the crinme to which he plead guilty was
[ife inprisonment.

Because no prejudice resulted fromthe petitioner’s
sentenci ng delay, any notion to discharge the petitioner based on
t he del ay woul d have been denied. The petitioner’s counsel was
not ineffective for failing to make a neritless notion. Thomas
v. Horn, 570 F.3d 105, 121 n.7 (3d Cr. 2009). Because the

notion was neritless, failing to make it al so caused the

petitioner no prejudice.

] - Caim1l.11

Claim1.11 alleges that the petitioner’s counsel was
ineffective for failing to investigate or pursue a di mni shed
capacity defense. Like claim1.6, this claimwas raised only in
the petitioner’s first PCRA petition and was therefore not
decided on the nerits in state court. It will therefore be
reviewed de novo. Cone, 129 S. C. at 1784.

Pennsyl vani a | aw recogni zes a limted di m ni shed
capacity defense to first degree nurder. Under Pennsylvania |aw,
a person is guilty of crimnal homcide if he intentionally,
knowi ngly, recklessly, or negligently causes the death of another
human being. 18 Pa. Cons. Stat. Ann. 8 2501. Crimnal hom cide

constitutes nurder in the first degree when it is commtted by an
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intentional killing and constitutes nurder in the second degree
when commtted while the defendant was engaged as a principal or
acconplice in the perpetration of a felony. 8 2502(a), (b).
Murder in the third degree constitutes any other kind of nurder.
§ 2502(c).

A di mi ni shed capacity defense, if successful,
establishes that a defendant was incapable of formng the
specific intent to kill and thereby wll reduce a nurder charge

fromfirst degree to third degree. Commonwealth v. Travagli a,

661 A.2d 352, 359 n.10 (Pa. 1995); Commonwealth v. Wl zack, 360

A . 2d 914, 915 n.1 (Pa. 1976). D m nished capacity, however, is
not a defense to nmurder in the second degree, which does not

require proof of a specific intent to kill. See Conmonwealth v.

Garcia, 479 A 2d 473, 477, 477 n.3 (Pa. 1984). In addition, to
rai se a dimnished capacity defense, a defendant nust admt his
general crimnal liability, i.e. that he killed the victim

Commonweal th v. Rainey, 928 A 2d 215, 237 (Pa. 2007) (citing

Commonweal th v. Laird, 726 A 2d 346, 353 (Pa. 1999)).

Even assum ng that the petitioner could have

est abl i shed a viable di m ni shed capacity defense in this case, !’

1 The petitioner testified at his co-defendant’s trial
t hat he consuned net hanphet am ne and al cohol before he robbed and
killed the victim 7/19/91 N.T. at 265, 272, 296-98. He also
testified, however, that after taking these intoxicants, he was
able to drive a truck to neet the victim conceive of a plan to
rob the victimafter realizing he and his co-defendant did not
have enough noney to buy the drugs they wanted, and to clean up
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t hat defense could only have prevented himfrom being convicted
of first degree nurder. It would not have provided a defense to
the second degree nmurder charge against him the charge to which
he pled guilty. The petitioner therefore cannot establish a
reasonabl e probability that, but for his counsel’s allegedly
unpr of essi onal conduct in not pursuing a dimnished capacity
defense, the outcone of this case would be any different.

Strickland, 466 U.S. at 694. daim1.11 will be di sm ssed.

k. Caim1l.12

Claim1.12 alleges that the petitioner’s counsel was
ineffective for failing to explain in the post-sentence notion to
w thdraw the guilty plea the precise reasons for allow ng the
petitioner to withdraw his plea. Like clainms 1.1 through 1.5,
this claimwas decided on the nerits by the trial court which
found that no prejudice resulted fromthe alleged ineffective
assistance. This decision is entitled to AEDPA deference.

The petitioner’s trial counsel filed a post-sentence
notion to withdraw his guilty plea on Cctober 28, 1991. The
nmotion did not contain specific clains of error, but instead

argued only that permtting wthdrawal would not prejudice the

the truck after shooting the victim 1d. at 275-277, 280-83,
289-90. Evidence that the petitioner was “thinking and acting
coherently” can foreclose a dimnished capacity defense. See
Commonweal th v. Marshall, 633 A 2d 1100, 1106 (Pa. 1994).
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Commonweal th and would be fair and just and that failing to allow
wi t hdrawal woul d viol ate unspecified rights and privil eges
secured under the Fourteenth Anmendnent, state rules of crimnal
procedure, and the state constitution. The notion to w thdraw
was never addressed by the trial court and was finally decided
(and denied) by the PCRA trial court on May 9, 2002, in the
proceedi ngs on the petitioner’s second PCRA petition. In those
proceedi ngs, the petitioner, now represented by new counsel,
moved for |leave to file a supplenental notion, to raise

addi tional argunents that had been omtted fromhis initial
nmotion to withdraw his plea. The PCRA trial court denied the
request to file a supplenental notion.

This Court construes claim1l.12 as arguing that the
petitioner’s trial counsel was ineffective for failing to raise
inthe initial notion to withdraw the argunents included in the
proposed suppl enental notion. The Court finds that the state
court’s finding that no prejudice resulted fromthe failure to
raise these clains in the initial notion is neither contrary to
| aw nor an unreasonabl e application of |aw or determ nation of
the facts and so nust be uphel d under AEDPA.

The proposed suppl enental petition raised twelve cl ains
of ineffective assistance of trial counsel and seven cl ai ns of
errors by the trial court to justify allowi ng wthdrawal of the

pl ea. Mst of those clains are the sanme as those raised in this
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habeas petition. Cains in the supplenental petition correspond
toclainmns 1.1, 1.2, 1.4-1.8, 1.10-1.12, 2.1-2.3, and 2.5-2.8.

O these clains, the majority were raised in state PCRA
proceedi ngs, decided on the nerits, and denied. As discussed
above in the section on procedural default, these are clains 1.1,
1.2, 1.4, 1.5, 1.7, 1.8, 1.12, 1.13, 2.1, 2.3, 2.5, and 2.7.
Because, these clainms were subsequently raised in state court
PCRA proceedi ngs and considered on the nerits, counsel’s failure
to include themin the post-sentence notion to withdraw the pl ea
caused the petitioner no prejudice and so cannot constitute

i nadequat e assi stance under Stri ckl and.

Three of the clains in the supplenental petition were
rai sed i n subsequent state PCRA proceedi ngs but were not
considered on the nmerits. These clainms correspond to clains 1.6,
1.10, and 1.11. These clains were raised in the petitioner’s
first PCRA petition, but were never decided on the nerits in
state court because the first petition was dism ssed as tine-
barred. Had these clains been included in the petitioner’s post-
sentence notion to withdraw his plea, they could have been
considered on the nerits by the trial court. As set out above,
however, this Court has considered these three clains under a de
novo standard of review and found themto be without nmerit. As
such, the petitioner’s counsel was not ineffective for failing to

raise them Thomas, 570 F.3d at 121 n.7.
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Two clains of trial court error in the supplenental
petition were never subsequently presented to the state PCRA
court. These correspond to clains 2.6 and 2.8, which the Court
has found to be procedurally defaulted for habeas review Caim
2.6 alleges the trial court erred by failing to learn fromthe
petitioner whether he wished to withdraw his plea, after his co-
def endant decided to go to trial. Caim2.8 alleges the trial
court erred by failing to resolve at the sentencing hearing
whet her the petitioner had asked his counsel to file a pre-
sentence notion to w thdraw the plea.

In addition, two other clainms in the suppl enmental
petition do not correspond to clains in the habeas petition and
were al so never presented to the state courts. One alleges that
the petitioner’s trial counsel was ineffective for withdrawi ng a
pre-trial request to sever his case fromhis co-defendant’s, even
t hough his co-defendant gave a statenment incrimnating the
petitioner and the purpose of the conditional plea was to avoid a
consolidated trial. The other alleges that trial counsel was
ineffective for failing to nake a notion to continue sentencing
so that the petitioner could file a witten notion to w thdraw
his guilty plea prior to sentencing.

These four clainms were never presented to the state
courts and therefore, if they were neritorious, the failure of

trial counsel to include themin the petition to wthdraw could
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constitute ineffective assistance. The Court finds, however,

t hat none of these four clains has nerit. The failure to raise
them was therefore not ineffective assistance. Thomas, 570 F. 3d
at 121 n.7.

Claim2.6 fails because the state PCRA court, in a
finding that this Court nust presune correct, found that the
petitioner had abandoned and waived the condition of his plea
allowing himto withdraw it in the event his co-defendant went to
trial. Gven this finding, the failure of the trial court to
learn fromthe petitioner whether he wished to withdraw his plea
caused himno prejudice.

Claim2.8 fails because the PCRA trial court
considering the petitioner’s second PCRA petition found that the
petitioner had made both an oral pre-sentence notion to w thdraw
his plea and a witten post-sentence notion to wi thdraw his plea
and deci ded each of them under both the pre-sentence and post-
sentence standard of review Because the petitioner’s post-
sentence notion was consi dered under the nore | enient pre-
sentence standard of review, the trial court’s failure to resolve
whet her the petitioner had asked his counsel to file a witten
pre-sentence notion caused the petitioner no prejudice.

The claimthat counsel was ineffective for wthdraw ng
a pre-trial request to sever the cases of the petitioner and co-

defendant is without nerit. The state court record before the
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Court shows that the request to sever, along with other pre-trial
nmotions, was withdrawn as a result of the petitioner’s plea, and
that the withdrawal was made wi thout prejudice in case the plea
fell through. 4/11/91 N.T. at 4-5. After the plea, the co-

def endant was subsequently tried separately. The Court finds

t hat counsel’s conduct was reasonabl e and caused the petitioner
no prej udice.

The claimthat trial counsel was ineffective for
failing to make a notion to continue his sentencing also fails.
The petitioner contends that a continuance woul d have all owed his
counsel to file a witten pre-sentence notion to withdraw his
guilty plea. Because, as already discussed, the PCRA trial court
considered the petitioner’s post-sentence witten notion to
wi thdraw his plea under the nore | enient pre-sentence standard of
review, the petitioner suffered no prejudice fromthe failure to

request a continuance.

l. Caim1.13
Claim1.13 alleges that the petitioner’s counsel was
ineffective for failing to take steps to see that the
petitioner’s post-sentence notion to withdraw was di sposed of in
a tinely manner, so that the petitioner could pursue a direct
appeal. Like clainms 1.7 and 1.8, this claimwas addressed by the

Pennsyl vani a Superior Court in the petitioner’s third PCRA

103



proceedi ngs and di sm ssed on the ground that the petitioner had
failed to plead and prove “ineffectiveness of counsel which, in
the circunstances of the particul ar case, so underm ned the
truth-determ ning process that no reliable adjudication of guilt
or innocence could have taken place.” 12/1/06 Op. at 10
(internal quotation and citation omtted). As explained in the
Court’s discussion of claim1.7, the Court interprets this

deci sion as holding that the petitioner had failed to establish

prejudi ce as required under the second prong of Strickl and.

Under AEDPA, the Court can only grant habeas relief on
this claimif the conditions of § 2254(d) are nmet. The Court
finds that they are not. Because the state court decision

applies the Strickland standard, it is not contrary to federal

law. It is a closer question, however, whether the decision is a
reasonabl e application of |aw and determ nation of the facts.

The petitioner’s post-sentence notion to withdraw his
plea was filed October 28, 1991. It was never decided by the
original trial court. It was only decided in the petitioner’s
second PCRA proceedi ngs, after the petitioner’s PCRA counsel
noticed that it had never been resolved and noved to have it

decided.® The PCRA trial court denied the notion on May 9, 2002,

18 At the petitioner’s request, his original trial counsel
noved and was granted perm ssion to withdraw his representation
on August 21, 1998. The petitioner then filed his first PCRA
petition and was appoi nted new counsel. This new counsel failed
to notice the trial court’s failure to decide the petitioner’s
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and the petitioner then appealed. Had the petitioner’s original
trial counsel sought to have the post-sentence notion decided in
a tinely fashion, there would not have been a ten year del ay
between filing and deciding the notion.

This ten year delay raises due process concerns. The
Speedy Trial C ause of the United States Constitution applies to
state court sentencing decisions, and it applies “fromthe tine
an accused is arrested or crimnally charged . . . up through the
sent enci ng phase of prosecution, . . . until one final,
pre-appel |l ate determ nati on has been nmade as to whether and for

how | ong the accused shoul d be incarcerated.” Burkett v.

Cunni ngham 826 F.2d 1208, 1220 (3d Cr. 1987). Because the
petitioner’s sentencing was not final and appeal able until his
post -sentencing notion to withdraw his plea was deci ded, the
Speedy Trial provision applies to the entire delay from 1991 to
2002.

To determ ne whether that right has been violated, a
court nmust weigh four factors: the length of delay, the reason
for the delay, the defendant's assertion of his right, and
prejudice to the defendant. Burkett, 826 F.2d at 1222 (citing

Barker v. Wngo, 407 U S. 514, 530 (1972)). These factors,

post-sentence notion and filed the PCRA petition on other

grounds. This first petition was dismssed as tine-barred. Only
when the petitioner filed his second pro se PCRA petition and was
appointed a different PCRA counsel, did counsel notice the
failure to decide the post-sentence notion.
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except for the last, are not rigid tests, but guidelines and are
to be interpreted through “a functional analysis of the right in
the particular context of the case.” Burkett at 1219 (quoting
Bar ker at 522). Proof of prejudice, however, is “generally a
necessary but not sufficient elenment of a due process claim”

Id. at 1222 (quoting U.S. v. Lovasco, 431 U S. 783, 790 (1977)).

In the context of delays to the right to file an
appeal, the elenment of prejudice should be determned in |Iight of
three interests in pronoting pronpt appeals:

1) prevention of oppressive incarceration
pendi ng appeal; (2) mnimzation of anxiety
and concern of those convicted awaiting the
outcone of their appeals; and (3) limtation
of the possibility that a convicted person's
grounds for appeal, and his or her defenses
in case of reversal and retrial, mght be

i mpai r ed.

Burkett, 826 F.2d at 1222 (quoting Rheuark v. Shaw, 628 F.2d 297,

302-04 (5th Cr. 1980)). “‘However, ... not every delay in the
appeal of a case, even an inordinate one, violates due process.’”
Id. at 1221 (quoting Rheuark, 628 F.2d at 303); see al so

Hei ser v. Ryan, 951 F.2d 559, 563 (3d Cr. 1991) (“[D]elay, even

i nordi nate del ay does not necessarily violate due process.”).

Most deci si ons addressi ng whet her prejudi ce has
resulted from del ay have done so in the context of delays between
conviction and sentencing. In that context, sone courts have
found that an extensive delay al one nmay be prejudicial because it

may limt or elimnate the ability of a defendant to obtain
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concurrent sentences or cause a defendant anxi ety and concern
because of the uncertainty of the length of his incarceration.

See Burkett, 826 F.2d at 1224. Courts considering delays in

ruling on post-sentencing notions, however, have not presuned

prejudice solely fromthe delay. See Heiser, 951 F.2d at 563

(declining to presune prejudice froman el even year delay in
deciding a petitioner’s notion to withdraw his plea and renmandi ng
for an evidentiary hearing).

Appl ying the four Burkett factors here, the first three
wei gh toward finding a due process violation. The |length of the
delay is extrene; no reason for it appears in the record; and in
this context, much of the delay in asserting the petitioner’s
rights should be attributed to his counsel, whose effectiveness
is at issue. The fourth factor of prejudice, however, is nore

i nportant than the other factors. See Burkett, 826 F.2d at 1222;

Hei ser, 951 F.2d at 563.

Fromthis record, it does not appear that the
petitioner suffered any specific prejudice fromthe delay in
deci ding his post-sentence notion to withdraw his plea. None of
the clains in that notion was waived or vitiated by the del ay,
and all were eventually decided on the nerits by the PCRA tri al
court. The delay took place after the petitioner had been
sentenced to life inprisonnment so that he knew the length of his

incarceration if his notion and subsequent appeal were
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unsuccessful. Wiile the Court does not mnimze the anxiety that
t he del ay nust have caused the petitioner, the general anxiety
that can be presuned fromsuch a delay is not ordinarily
sufficient prejudice to establish a due process violation.

Havi ng found that the petitioner has not shown
sufficient prejudice fromthe delay in his sentencing to
establish that his constitutional right to due process was
violated, the Court simlarly finds that the petitioner has

failed to show sufficient prejudice to establish under Strickl and

that his counsel was ineffective for failing to prevent this

delay. daim1.13 will therefore be denied.?

E. Availability of an Evidentiary Hearing

For the reasons above, the Court will deny the
plaintiff's clains of error and will dism ss the petition for
wit of habeas corpus. The Court will do so without an
evidentiary hearing. Neither the petition nor the objections to
the report and recommendati on contains a request for an
evidentiary hearing, and the petitioner was given an evidentiary
hearing on many of his clains in his second PCRA proceedi ngs.

The availability of an evidentiary hearing on a claim

depends on whether the petitioner failed to devel op the factual

19 As di scussed bel ow, however, the Court will issue a
certificate of appealability as to claim1. 13.
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basis of that claimin state court proceedings. |If the
petitioner failed to develop the factual basis of his claimin
state court then he can obtain an evidentiary hearing only if his
claimof error relies on a new and retroactive rule of
constitutional |law or new facts not previously avail able. 28
US C 8§ 2254(e)(2). If the petitioner did devel op the factual
basis of his claim then the availability of an evidentiary
hearing is left to the discretion of the Court. Schiro v.

Landri gan, 550 U.S. 465, 467 (2007). 1In exercising this

di scretion, the Court nust consider whether a hearing “could
enabl e an applicant to prove the petition’s factual allegations,
which, if true, would entitle the applicant to federal habeas
relief,” taking into account the deference that AEDPA requires to
state court factual findings. 1d. at 474.

Appl yi ng these standards, the Court finds that it need
not deci de whether the petitioner devel oped the factual basis of
his clainms in state court because, even under the nore | enient
Schiro standard | eaving the decision to grant a hearing to the
Court’s discretion, no hearing is warranted. The petitioner has
failed to come forward with any factual showing to rebut the
state court’s findings of fact, nor has the petitioner nmade any
argunent as to why an evidentiary hearing should be held. The
Court therefore finds that the petitioner has failed to show that

an evidentiary hearing could establish any facts that, if true,

109



would entitle himto habeas relief. The Court will therefore

deny the habeas petition without an evidentiary hearing.

F. | ssuance of a Certificate of Appealability

The Court’s decision to deny the petitioner’s petition
for a wit of habeas corpus is a final order. Under 28 U S. C
8§ 2253(¢c)(1)(A), the petitioner cannot appeal this final order
unless he is granted a certificate of appealability (“COA"). A
COA may issue only upon “a substantial showi ng of the denial of a
constitutional right.” 8§ 2253(c)(2). |If a court grants a COA,
it nust indicate the specific issues for which the certificate is
bei ng awarded. 8 2253(c)(3).

The standard for granting a COA differs slightly
dependi ng on whether the claimat issue was di sm ssed on
procedural grounds or dismssed on the nerits. Were a claimis
di sm ssed on the nerits, a COA should issue if the petitioner can
denonstrate that “reasonable jurists would find the district
court's assessnment of the constitutional clainms debatable or

wong.” Slack v. MDaniel, 529 U S. 473, 484 (2000). \Were the

grounds for dismssal are procedural, a COA should issue “when
the prisoner shows, at least, that jurists of reason would find
it debatable whether the petition states a valid claimof the

denial of a constitutional right and that jurists of reason would
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find it debatable whether the district court was correct inits
procedural ruling.” Id.

Applying this standard, the Court finds that a
certificate of appealability should issue for clains 1.3, 2.3,
and 3.2, all of which concern the adequacy of the trial court’s
col l oquy and t he know ngness and vol untariness of the
petitioner’s plea, and for claim1l.13, which concerns the ten-
year del ay between the petitioner’s plea and the disposition of
hi s post-sentence notion to wthdraw his plea.

Claim1l.3 alleges ineffective assistance of counsel in
failing to insure that the trial court conducted an adequate
colloquy. Caim2.3 alleges error by the trial court in failing
to conduct an adequate colloquy to determ ne whether the
petitioner’s plea was knowi ng and voluntary. Caim3.2 alleges
that the direct appeal court erred in concluding that the
petitioner’s guilty plea was knowi ng and voluntary despite the
absence of an adequate plea colloquy with the petitioner. The
Court finds that, given the trial court’s failure to conduct any
oral colloquy concerning whether the petitioner’s waiver of his
rights in entering his plea was know ng and voluntary, a
reasonable jurist could disagree with the Court’s concl usion that
claims 1.3, 2.3, and 3.2 lack nerit.

Claim1.13 alleges ineffective assistance in failing to

take steps to have the petitioner’s post-sentence notion to
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wi thdraw his plea decided in a tinely fashion, which resulted in
a ten-year delay of his direct appeal. The Court finds that,
given the length of the delay, and the |l ack of any excuse for it,
a reasonable jurist could disagree with the Court’s concl usion
that the petitioner failed to establish sufficient prejudice from

the delay to support a claimfor ineffective assistance.

An appropriate Order will be issued separately.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMVES A BURKE, JR. : ClVIL ACTI ON
V.
JOHN KRESTES, et al. : NO. 08- 4286
ORDER

AND NOW this 27th day of July, 2010, upon
consideration of the Petition for Wit of Habeas Corpus of
Petitioner James A Burke, Jr. (Docket No. 1) and the Response
(Docket No. 5) and Anmended Response thereto (Docket No. 14), and
after review of the Report and Recommendati on of United States
Magi strate Judge Sandra Moore Wells (Docket No. 17), and the
petitioner’s Objections thereto (Docket No. 18), IT IS HEREBY
ORDERED, for the reasons set out in a Menorandum of today’s date,
t hat :

1. The petitioner’s Objections are OVERRULED

2. The Petition for Wit of Habeas Corpus is DEN ED
and DI SM SSED wi t hout an evidentiary hearing.

3. The Court will issue a certificate of
appeal ability as to the following four clains of the Petition,
defined according to the nunbering system enployed in the Report
and Recomrendati on wi thout objection fromthe petitioner and

adopted in the Court’s Menorandum acconpanying this Order:



a. Claim1.3, which alleges that the
petitioner’s counsel was ineffective for failing to insure that
the trial court conducted an adequate plea coll oquy;

b. Claim1.13, which alleges that the
petitioner’s counsel was ineffective for failing to take steps to
see that the petitioner’s post-sentence notion was disposed of in
atinely manner with an order to nenorialize the denial so that
the petitioner could pursue a tinely direct appeal.

C. Claim 2.3, which alleges that the trial court
erred by failing to conduct an adequate colloquy to determ ne
whet her the petitioner’s plea was knowi ng and vol untary.

d. Claim3.2, which alleges that the direct
appeal court erred by concluding that the petitioner’s guilty
pl ea was knowi ng and voluntary despite the absence of a plea

colloquy with the petitioner.

BY THE COURT:

/s/ Mary A. MlLaughlin
MARY A. McLAUGHLI N, J.
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